§661.19

Surface Transportation Efficiency Act
of 1991 pursuant to part 29 of this title
if it has been determined by a court or
Federal agency that the person inten-
tionally—

(a) Affixed a label bearing a ‘““Made in
America’ inscription, or an inscription
with the same meaning, to a product
not made in the United States, but sold
in or shipped to the United States and
used in projects to which this section
applies, or

(b) Otherwise represented that any
such product was produced in the
United States.

[61 FR 6303, Feb. 16, 1996]

§661.19 Sanctions.

A willful refusal to comply with a
certification by a successful bidder
may lead to the initiation of debar-
ment or suspension proceedings under
part 29 of this title.

§661.20 Rights of third parties.

The sole right of any third party
under the Buy America provision is to
petition FTA under the provisions of
§661.15 of this part. No third party has
any additional right, at law or equity,
for any remedy including, but not lim-
ited to, injunctions, damages, or can-
cellation of the Federal grant or con-
tracts of the grantee.

§661.21 State Buy America provisions.

(a) Except as provided in paragraph
(b) of this section, any State may im-
pose more stringent Buy America or
buy national requirements than con-
tained in section 165 of the Act and the
regulations in this part.

(b) FTA will not participate in con-
tracts governed by the following:

(1) State Buy America or Buy Na-
tional preference provisions which are
not as strict as the Federal require-
ments.

(2) State and local Buy National or
Buy America preference provisions
which are not explicitly set out under
State law. For example, administrative
interpretations of non-specific State
legislation will not control.

(3) State and local Buy Local pref-
erence provisions.
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Subpart A—General

§663.1 Purpose.

This part implements section 12(j) of
the Federal Mass Transit Act of 1964,
as amended, which was added by sec-
tion 319 of the 1987 Surface Transpor-
tation and Uniform Relocation Assist-
ance Act (Pub. L. 100-17). Section 12(j)
requires the Federal Transit Adminis-
tration, by delegation from the Sec-
retary of Transportation, to issue regu-
lations requiring pre-award and post-
delivery audits when a recipient of
Federal financial assistance purchases
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rolling stock with funds made avail-
able under the Federal Mass Transit
Act, as amended.

§663.3 Scope.

This part applies to a recipient pur-
chasing rolling stock to carry pas-
sengers in revenue service with funds
made available under sections 3, 9, 18,
and 16(b)(2) of the Federal Mass Transit
Act, as amended; 23 U.S.C. 103(e)(4); and
section 14 of the National Capital
Transportation Act of 1969, as amend-
ed.

§663.5 Definitions.

As used in this part—

(a) Pre-award means that period in
the procurement process before the re-
cipient enters into a formal contract
with the supplier.

(b) Post-delivery means the time pe-
riod in the procurement process from
when the rolling stock is delivered to
the recipient until title to the rolling
stock is transferred to the recipient or
the rolling stock is put into revenue
service, whichever is first.

(c) Recipient means a recipient of
Federal financial assistance from FTA.

(d) Revenue service means operation of
rolling stock for transportation of fare-
paying passengers as anticipated by
the recipient.

(e) Rolling stock means buses, vans,
cars, railcars, locomotives, trolley cars
and buses, ferry boats, and vehicles
used for guideways and incline planes.

(f) Audit means a review resulting in
a report containing the necessary cer-
tifications of compliance with Buy
America standards, purchaser’s re-
quirements specifications, and, where
appropriate, a manufacturer’s certifi-
cation of compliance with or inapplica-
bility of the Federal Motor Vehicle
Safety Standards, required by section
319 of STURAA and this part.

(g) FTA means the Federal Transit
Administration.

§663.7 Certification of compliance to
FTA.

A recipient purchasing revenue serv-
ice rolling stock with funds obligated
by FTA on or after October 24, 1991,
must certify to FTA that it will con-
duct or cause to be conducted pre-
award and post-delivery audits as pre-

§663.15

scribed in this part. In addition, such a
recipient must maintain on file the
certifications required under subparts
B, C, and D of this part.

§663.9 Audit limitations.

(a) An audit under this part is lim-
ited to verifying compliance with

(1) Applicable Buy America require-
ments [section 165 of the Surface
Transportation Assistance Act of 1982,
as amended,]; and

(2) Solicitation specification require-
ments of the recipient.

(b) An audit under this part includes,
where appropriate, a copy of a manu-
facturer’s self certification informa-
tion that the vehicle complies with
Federal Motor Vehicle Safety Stand-
ards or a certification that such stand-
ards are inapplicable.

(¢) An audit conducted under this
part is separate from the single annual
audit requirement established by Office
of Management and Budget Circular A-
128, ““Audits of State and Local Govern-
ments,”’ dated May 16, 1985.

§663.11 Audit financing.

A recipient purchasing revenue roll-
ing stock with FTA funds may charge
the cost of activities required by this
part to the grant which FTA made for
such purchase.

§663.13 Buy America requirements.

A Buy America certification under
this part shall be issued in addition to
any certification which may be re-
quired by part 661 of this title. Nothing
in this part precludes FTA from con-
ducting a Buy America investigation
under part 661 of this title.

§663.15

A recipient subject to this part shall
comply with all applicable require-
ments of this part. Such compliance is
a condition of receiving Federal finan-
cial assistance from FTA. A recipient
determined not to be in compliance
with this part will be subject to the im-
mediate suspension, withholding, or re-
payment of Federal financial assist-
ance from FTA or other appropriate ac-
tions unless and until it comes into
compliance with this part.

Compliance.
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