§831.12

other entity is afforded the right to
participate in Board investigations.

(2) Participants in the investigation
(i.e., party representatives, party coor-
dinators, and/or the larger party orga-
nization) shall be responsive to the di-
rection of Board representatives and
may lose party status if they do not
comply with their assigned duties and
activity proscriptions or instructions,
or if they conduct themselves in a
manner prejudicial to the investiga-
tion.

(3) No party to the investigation
shall be represented in any aspect of
the NTSB investigation by any person
who also represents claimants or insur-
ers. No party representative may oc-
cupy a legal position (see §845.13 of this
chapter). Failure to comply with these
provisions may result in sanctions, in-
cluding loss of status as a party.

(4) Title 49, United States Code §1132
provides for the appropriate participa-
tion of the FAA in Board investiga-
tions, and §1131(a)(2) provides for such
participation by other departments,
agencies, or instrumentalities. The
FAA and those other entities that
meet the requirements of paragraph
(a)(1) of this section will be parties to
the investigation with the same rights
and privileges and subject to the same
limitations as other parties, provided
however that representatives of the
FAA need not sign the ‘““Statement of
Party Representatives to NTSB Inves-
tigation’’ (see paragraph (b) of this sec-
tion).

(b) Aviation investigations. In addition
to compliance with the provisions of
paragraph (a) of this section, and to as-
sist in ensuring complete under-
standing of the requirements and limi-
tations of party status, all party rep-
resentatives in aviation investigations
shall sign ‘‘Statement of Party Rep-
resentatives to NTSB Investigation”
immediately upon attaining party rep-
resentative status. Failure timely to
sign that statement may result in
sanctions, including loss of status as a
party.

[62 FR 3808, Jan. 27, 1997, as amended at 63
FR 71606, Dec. 29, 1998]

49 CFR Ch. VIII (10-1-03 Edition)

§831.12 Access to and release of
wreckage, records, mail, and cargo.

(a) Only the Board’s accident inves-
tigation personnel, and persons author-
ized by the investigator-in-charge to
participate in any particular investiga-
tion, examination or testing shall be
permitted access to wreckage, records,
mail, or cargo in the Board’s custody.

(b) Wreckage, records, mail, and
cargo in the Board’s custody shall be
released by an authorized representa-
tive of the Board when it is determined
that the Board has no further need of
such wreckage, mail, cargo, or records.
When such material is released, Form
6120.15, ‘“‘Release of Wreckage,”” will be
completed, acknowledging receipt.

[62 FR 3808, Jan. 27, 1997]

§831.13 Flow and dissemination of ac-
cident or incident information.

(a) Release of information during the
field investigation, particularly at the
accident scene, shall be limited to fac-
tual developments, and shall be made
only through the Board Member
present at the accident scene, the rep-
resentative of the Board’s Office of
Public Affairs, or the investigator-in-
charge.

(b) AIll information concerning the
accident or incident obtained by any
person or organization participating in
the investigation shall be passed to the
1IC through appropriate channels be-
fore being provided to any individual
outside the investigation. Parties to
the investigation may relay to their re-
spective organizations information
necessary for purposes of prevention or
remedial action. However, no informa-
tion concerning the accident or inci-
dent may be released to any person not
a party representative to the investiga-
tion (including non-party representa-
tive employees of the party organiza-
tion) before initial release by the Safe-
ty Board without prior consultation
and approval of the IIC.

[53 FR 15847, May 4, 1988, as amended at 62
FR 3808, Jan. 27, 1997]

§831.14 Proposed findings.

(a) General. Any person, government
agency, company, or association whose
employees, functions, activities, or
products were involved in an accident
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or incident under investigation may
submit to the Board written proposed
findings to be drawn from the evidence
produced during the course of the in-
vestigation, a proposed probable cause,
and/or proposed safety recommenda-
tions designed to prevent future acci-
dents.

(b) Timing of submissions. To be con-
sidered, these submissions must be re-
ceived before the matter is calendared
for consideration at a Board meeting.
All written submissions are expected to
have been presented to staff in advance
of the formal scheduling of the meet-
ing. This procedure ensures orderly and
thorough consideration of all views.

(c) Exception. This limitation does
not apply to safety enforcement cases
handled by the Board pursuant to part
821 of this chapter. Separate ex parte
rules, at part 821, subpart J, apply to
those proceedings.

[62 FR 3808, Jan. 27, 1997]

PART 835—TESTIMONY OF BOARD
EMPLOYEES

Sec.
835.1
835.2
835.3

Purpose.

Definitions.

Scope of permissible testimony.

835.4 Use of reports.

835.5 Manner in which testimony is given in
civil litigation.

835.6 Request for testimony in civil litiga-
tion.

835.7 Testimony of former Board employees.

835.8 Testimony by current Board employ-
ees regarding prior activity.

835.9 Procedure in the event of a subpoena
in civil litigation.

835.10 Testimony in Federal, State, or local
criminal investigations and other pro-
ceedings.

835.11 Obtaining Board accident reports,
factual accident reports, and supporting
information.

AUTHORITY: 5 U.S.C. 301; Independent Safe-
ty Board Act of 1974, as amended (49 U.S.C.
1101 et seq.).

§835.1 Purpose.

This part prescribes policies and pro-
cedures regarding the testimony of em-
ployees of the National Transportation
Safety Board (Board) in suits or ac-
tions for damages and criminal pro-
ceedings arising out of transportation
accidents when such testimony is in an

§835.3

official capacity and arises out of or is
related to accident investigation. The
purpose of this part is to ensure that
the time of Board employees is used
only for official purposes, to avoid em-
broiling the Board in controversial
issues that are not related to its du-
ties, to avoid spending public funds for
non-Board purposes, to preserve the
impartiality of the Board, and to pro-
hibit the discovery of opinion testi-
mony.

[63 FR 71607, Dec. 29, 1998]

§835.2 Definitions.

Accident, for purposes of this part in-
cludes “‘incident.”

Board accident report means the re-
port containing the Board’s determina-
tions, including the probable cause of
an accident, issued either as a nar-
rative report or in a computer format
(“*briefs’” of accidents). Pursuant to
section 701(e) of the Federal Aviation
Act of 1958 (FA Act), and section 304(c)
of the Independent Safety Board Act of
1974 (49 U.S.C. 1154(b)) (Safety Act), no
part of a Board accident report may be
admitted as evidence or used in any
suit or action for damages growing out
of any matter mentioned in such re-
ports.

Factual accident report means the re-
port containing the results of the in-
vestigator’s investigation of the acci-
dent. The Board does not object to, and
there is no statutory bar to, admission
in litigation of factual accident re-
ports. In the case of a major investiga-
tion, group chairman factual reports
are factual accident reports.

[63 FR 71607, Dec. 29, 1998, as amended at 64
FR 5622, Feb. 4, 1999]

§835.3 Scope of permissible testimony.

(a) Section 701(e) of the FA Act and
section 304(c) of the Safety Act pre-
clude the use or admission into evi-
dence of Board accident reports in any
suit or action for damages arising from
accidents. These sections reflect Con-
gress’ ‘‘strong * * * desire to keep the
Board free of the entanglement of such
suits.” Rep. No. 93-1192, 93d Cong., 2d
Sess., 44 (1974), and serve to ensure that
the Board does not exert an undue in-
fluence on litigation. The purposes of
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