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representation for the employee. Agen-
cy counsel shall advise the employee
how to respond, including not to tes-
tify, if the court or other competent
authority rules that the demand must
be complied with irrespective of these
regulations.

§9.13 Legal proceedings between pri-
vate litigants: Procedures to re-
quest records.

(a) In a legal proceeding between pri-
vate litigants, a party who wishes to
obtain records from the Department
shall submit to agency counsel a re-
quest for the records. The request will
ordinarily be handled in accordance
with the Department’s procedures con-
cerning requests for records found at 49
CFR part 7. If the party does not follow
the procedures specified in that part,
the request must be accompanied by a
statement setting forth the relevance
of the records to the proceeding. The
request should be resolved before any
request for testimony under §9.15 is
submitted. Where a request for testi-
mony includes a request for additional
records, it shall indicate precisely how
this new request differs in scope from
any previous request in order to avoid
agency duplication of effort. Agency
counsel shall notify the requester of
the approval or denial of the request.

(b) [Reserved]

§9.15 Legal proceedings between pri-
vate litigants: Procedures to re-
quest testimony.

(a) Any party seeking the testimony
of an employee in a legal proceeding
between private litigants, concerning
facts within the employee’s personal
knowledge with regard to matters aris-
ing out of the employee’s official du-
ties, shall, rather than serving a de-
mand for the testimony, request the
testimony at least 30 days before it is
intended to be taken or received. The
request must be submitted to agency
counsel and must include:

(1) The title of the case, docket num-
ber, and the court, or otherwise clearly
identify the legal proceeding involved;

(2) A statement setting forth the
basic facts in the proceeding, such as
the type, date, and location of an acci-
dent;
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(3) A summary of the unresolved
issues applicable to the testimony
sought;

(4) A summary of the testimony
sought and its relevant to the pro-
ceeding;

(5) A certification with support, that
the information desired is not reason-
ably available from other sources, in-
cluding Departmental documents;

(6) Pursuant to §9.9(d) of this part, an
affidavit or certification describing the
extent of a search of parties and poten-
tial parties and listing the names of
the parties and potential parties noti-
fied; and

(7) A declaration that the party will
not seek expert or opinion testimony
from the witness or seek the testimony
of the witness at a hearing or trial in
the proceeding.

The request shall specify which form of
testimony (deposition, affidavit, dec-
laration, or answers to interrogatories)
is desired and the date by which it is
desired; however, only one form, the
one least burdensome to the Depart-
ment that will provide the needed in-
formation, will be permitted for each
witness.

(b) The party seeking the testimony
shall include with its request for testi-
mony a copy of any prior request(s)
made by the same requester to the De-
partment or other agency of the United
States for records pertaining to the
matter being litigated and of the re-
sponse (not including the records them-
selves) to the request(s). The party
seeking the testimony shall also com-
ply with any agency counsel request
that copies of the records previously
disclosed by the Department, or a list
of those records, be furnished.

(c) In accordance with the require-
ment of this section and the general
provisions of this part, agency counsel
shall notify the requester of the ap-
proval or denial of the request. Agency
counsel may attach special conditions
to its approval.

§9.17 Legal proceedings between pri-
vate litigants: Procedures for tak-
ing testimony.

(a) Testimony of an employee of the
Department may be taken only at the
office to which the employee is as-
signed, or any other place designated



Office of the Secretary of Transportation

by agency counsel. Additional condi-
tions may be specified under §9.15(c) of
this part. The time shall be reasonably
fixed to avoid substantial interference
with the performance of the employee’s
or agency counsel’s official duties.

(b) Upon completion of the testimony
of an employee of the Department, a
copy of the transcript of the testimony
shall be furnished, at the expense of
the party requesting the testimony, to
agency counsel for the Department’s
files.

§9.19 Acceptance of service on behalf
of Secretary.

In any legal proceeding, at the option
of the server, process or pleadings may
be served on agency counsel, with the
same effect as if served upon the Sec-
retary or the head of the operating ad-
ministration concerned, as the case
may be. The official accepting service
under this section shall acknowledge
the service and take appropriate ac-
tion. This section does not in any way
abrogate or modify the requirements of
Rule 4(d)(4) and 4(d)(5) of the Federal
Rules of Civil Procedure regarding
service of summons and complaint.
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Subpart A—Applicability and
Policy

§10.1 Applicability.

This part implements section 552a of
title 5, United States Code, as well as
other provisions of the Privacy Act of
1974, and prescribes rules governing the
availability of those records of the De-
partment of Transportation which re-
late to citizens of the United States
and aliens lawfully admitted for per-
manent residence.

[45 FR 8993, Feb. 11, 1980, as amended at 62
FR 23666, May 1, 1997]

§10.3 Policy.

It is the policy of the Department of
Transportation to comply with the let-
ter and the spirit of the Privacy Act
(the Act). Therefore, personal data con-
tained in each system of records is af-
forded adequate protection against un-
authorized access, is as accurate as is
feasible, and is limited to that nec-
essary to accomplish the stated use or



