§9.5

Legal proceeding between private liti-
gants means any legal proceeding in
which neither the Department of
Transportation nor the United States
(including any federal agency or officer
of the United States in his or her offi-
cial capacity) is a party.

Employee of the Department or Em-
ployee means any current or former of-
ficer or employee of the Department;
any active duty, retired, or former offi-
cer or enlisted member of the Coast
Guard; or any current or former con-
tractor (including any corporation or
other entity and any employee or sub-
contractor).

Agency counsel means the General
Counsel of the Department or the Chief
Counsel of any operating administra-
tion of the Department concerned, any
person to whom the General Counsel or
Chief Counsel has delegated authority,
or any person who is authorized to rep-
resent the Department in a specific
legal proceeding.

Testimony means any written or oral
statement by a witness, including
depositions, answers to interrogatories,
affidavits, declarations, and state-
ments at a hearing or trial.

§9.5 General prohibition of production
or disclosure in legal proceedings.

No employee of the Department may
provide testimony or produce any ma-
terial contained in the files of the De-
partment, or disclose any information
relating to, or based upon, material
contained in the files of the Depart-
ment, or disclose any information or
produce any material acquired as part
of the performance of that employee’s
official duties or because of that em-
ployee’s official status unless author-
ized in accordance with this part, or by
other applicable law.

§9.7 Testimony by employees before
the Department or in other legal
proceedings in which the United
States is a party.

In any legal proceeding before the
Department or in which the United
States (including any federal agency or
officer of the United States) is a party:

(a) Agency counsel shall arrange for
an employee to testify as a witness for
the United States whenever the attor-
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ney representing the United States re-
quests it.

(b) An employee may testify for the
United States both as to facts within
the employee’s personal knowledge and
as an expert or opinion witness. Except
as provided in paragraph (c) of this sec-
tion, an employee may not testify as
an expert or opinion witness, with re-
gard to any matter arising out of the
employee’s official duties or the func-
tions of the Department, for any party
other than the United States in any
legal proceeding in which the United
States is a party. An employee who re-
ceives a demand to testify on behalf of
a party other than the United States
may testify as to facts within the em-
ployee’s personal knowledge, provided
that the testimony be subject to the
prior approval of agency counsel and to
the Federal Rules of Civil Procedure
and any applicable claims of privilege.

(c) An employee may testify as an ex-
pert or opinion witness on behalf of an
officer or enlisted member of the Coast
Guard in any legal proceeding con-
ducted by the Coast Guard.

§9.9 Legal proceedings between pri-
vate litigants: General rules.

In legal proceedings between private
litigants:

(a) The proper method for obtaining
testimony or records from an employee
is to submit a request to agency coun-
sel as provided in §§9.13 and 9.15 of this
part, not to serve a demand on the em-
ployee. Whenever, in a legal proceeding
between private litigants, an employee
is served with a demand, or receives a
request, to testify in that employee’s
official capacity or produce records,
the employee shall immediately notify
agency counsel.

(b) If authorized to testify pursuant
to these rules, an employee may testify
only as to facts within that employee’s
personal knowledge with regard to
matters arising out of his or her offi-
cial duties.

(1) When the proceeding arises from
an accident, an employee may testify
only as to personally known facts, not
reasonably available from other
sources, observed by the employee or
uncovered during the employee’s inves-
tigation of the accident or observed by
the employee even if he or she did not



