§92.7

(except those arising under the Uni-
form Code of Military Justice) and all
other similar sources. This term does
not include a Government claim aris-
ing under the Internal Revenue Code of
1954 (26 U.S.C. 1-9602) as amended; the
Social Security Act (42 U.S.C. 301-
1397f); the tariff laws of the United
States; or any case where collection of
a debt by salary offset is explicitly pro-
vided for or prohibited by another stat-
ute (e.g., emergency and travel ad-
vances under 5 U.S.C. 5522, 5705 or 5724
and employee training expenses under 5
U.S.C. 4108).

(d) Debt Claim Form means the form
used by DOT when requesting that an
agency, other than DOT, assist in the
recovery of funds.

(e) Delinquent debt means a debt
which has not been paid by the date
specified in the agency’s initial written
notification or applicable contractual
agreement, unless other satisfactory
payment arrangements have been made
by that date, or if, at any time there-
after, the debtor fails to satisfy obliga-
tions under a payment agreement with
the creditor agency.

(f) Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, or
in the case of an employee not entitled
to basic pay, other authorized pay re-
maining after the deduction of any
amount required by law to be withheld.
(See 5 CFR 581.105 (b) through (f) for
items required by law to be withheld,
and therefore excluded from disposable
pay for the purposes of this regula-
tion).

(g) DOT operating element (see 49 CFR
1.3) means a DOT Operating Adminis-
tration including—

(1) U.S. Coast Guard.

(2) Federal Aviation Administration.

(3) Federal Highway Administration.

(4) Federal Railroad Administration.

(5) National Highway Traffic Safety
Administration.

(6) Urban Mass Transportation Ad-
ministration.

(7) St. Lawrence Seaway Develop-
ment Corporation.

(8) Maritime Administration.

(9) Research and Special Program Ad-
ministration.

(10) The Office of the Secretary.

49 CFR Subtitle A (10-1-03 Edition)

(h) Employee means a current or
former employee of a Federal agency,
including a member of the Armed
Forces (including retired members) or
a Reserve of the Armed Forces (Re-
serves). However, employees paid from
non-appropriated funds are not in-
cluded.

(i) FCCS means the Federal Claims
Collection Standards, 4 CFR Ch. IlI,
jointly published by the Department of
Justice and the General Accounting Of-
fice.

(J) Hearing means an informal con-
ference before a hearing official in
which the employee and the DOT oper-
ating element are given an opportunity
to present evidence, witnesses, and ar-
gument. The hearing official shall be
either an administrative law judge or
an individual not under the supervision
or control of the Department.

(k) Paying agency means the agency
authorizing the payment of the em-
ployee’s current pay.

(I) Salary offset means an administra-
tive offset to collect a debt under 5
U.S.C. 5514 by deduction(s) at one or
more officially established pay inter-
vals from the current pay account of a
present or former employee with or
without his or her consent. It includes
a single offset from the final salary of
an employee whose employment ends.

(m) Waiver means the cancellation,
remission, forgiveness or non-recovery
of a debt allegedly owed by an em-
ployee to an agency as permitted or re-
quired by 5 U.S.C. 5584, 5 U.S.C. 8346(b),
10 U.S.C. 2774, or 32 U.S.C. 716, or any
other law.

§92.7 Notice, hearing, written re-

sponse and decision.

(a) Except as provided in §92.9 of this
part, each employee from whom the de-
partment proposes to offset a debt
against the Federal pay of an employee
who is indebted to the United States
under a program administrated by DOT
under these regulations is entitled to
receive a minimum of 30 days written
notice as described in §92.11 of this part
(see also §92.21(a)).

(b) Each employee owing a debt to
the United States which will be col-
lected by salary offset is entitled to pe-
tition for a hearing before collection
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starts. This petition shall be filed di-
rectly with the accounting or finance
office of the DOT creditor operating
element which shall make appropriate
hearing arrangements consistent with
law and regulations. The DOT creditor
operating element shall provide an ex-
planation of the rights of the em-
ployee. If a hearing is provided, the fol-
lowing issues shall be heard:

(1) The determination of the DOT
creditor operating element concerning
the existence and amount of the debt;
and

(2) The terms of the repayment
schedule, if not previously established
by written agreement between the em-
ployee and the DOT creditor operating
element. (See §92.21(c) regarding copy
of written decision by hearing officer
describing method and amount of sal-
ary offset).

§92.9 Exceptions to notice, hearing,
vyritten response, and final deci-
sion.

(a) Exceptions. The procedural re-
quirements of 5 U.S.C. 5514 do not
apply to recovery by way of retroactive
deductions for administrative adjust-
ments associated with the Federal ben-
efits program. In such cases the con-
tent of the notification to employees is
stated in §92.9(b).

(b) Simplified procedures to be followed.
In the event that a retroactive deduc-
tion from pay or allowances is required
to recover an insufficiency of deduc-
tions arising through normal proc-
essing delays, and those insufficient de-
ductions did not occur in more than
four pay periods, rather than following
the specific procedures required by 5
U.S.C. 5514(a)(2), and set forth in §92.11
through §92.17 of this part, the DOT
creditor operating element shall issue
in advance of the collection a sim-
plified notice to the employee that:

(1) Because of the employee’s elec-
tion for changes in voluntary payroll
deduction, corresponding deductions
shall be imposed on the employee’s sal-
ary to cover the period between the ef-
fective date of the election and the
first regular withholding. The em-
ployee may dispute the amount of the
retroactive collection by notifying his
or her accounting or finance officer; or

§92.11

(2) Due to a normal ministerial ad-
justment in pay or allowances which
could not be placed into effect imme-
diately, future pay will be reduced to
permit the DOT creditor operating ele-
ment to recover any excess pay or al-
lowances received by the employee.
The employee may dispute the amount
of the retroactive collection by noti-
fying his or her accounting or finance
officer.

(c) Limitation on exceptions. The ex-
ceptions described in paragraph (a) of
this section shall not include a recov-
ery required to be made for any reason
other than routine processing delays in
putting the change into effect, even if
the period of time for which the
amounts must be retroactively recov-
ered is less than four pay periods. If
normal processing delays exceed four
pay periods, then the full procedures
prescribed under 5 U.S.C. 5514 and
§§92.11 through 92.17 of this part will be
extended to the employee.

[53 FR 4171, Feb. 12, 1988, as amended at 53
FR 51279, Dec. 21, 1988]

§92.11 Demand for payment.

(a) The DOT creditor operating ele-
ment shall send a debtor a total of
three progressively stronger written
demands at not more than 30-day inter-
vals, unless a response to the first or
second demand indicates that a further
demand would be futile and the debt-
or’s response does not require rebuttal
(see also §92.21(a)). Other information
may also indicate that additional writ-
ten demands are unnecessary.

(b) The initial written demand for
payment shall inform the debtor of:

(1) The basis for the indebtedness;

(2) The amount of the claim;

(3) The date by which payment is to
be made:

(4) The debtor’s liability for interest,
penalties and administrative charges
in accordance with 31 U.S.C. 3717 and
§92.35 of this part, if payment is not re-
ceived within 30 days of the due date
(see §92.35 for details regarding inter-
est, penalties and administrative
costs);

(5) The intent of the agency to col-
lect by salary offset, including asking
the assistance of other Federal agen-
cies to help in the offset whenever pos-
sible, if the debtor:
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