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properly functioning habitat condi-
tions. Periodically, NMFS will evalu-
ate an approved program for its effec-
tiveness in maintaining and achieving
habitat function that provides for con-
servation of the listed salmonids.
Whenever warranted, NMFS will iden-
tify to the jurisdiction ways in which
the program needs to be altered or
strengthened. Changes may be identi-
fied if the program is not protecting
desired habitat functions, or where
even with the habitat characteristics
and functions originally targeted, habi-
tat is not supporting population pro-
ductivity levels needed to conserve the
threatened species. If any jurisdiction
within the Ilimit does not make
changes to respond adequately to the
new information in the shortest
amount of time feasible, but not longer
than 1 year, NMFS will publish notifi-
cation in the FEDERAL REGISTER an-
nouncing its intention to withdraw the
limit so that take prohibitions would
then apply to the program. Such an an-
nouncement will provide for a com-
ment period of not less than 30 days,
after which NMFS will make a final de-
termination whether to subject the ac-
tivities to the ESA section 9(a)(1) pro-
hibitions.

(iv) Prior to approving any city,
county, or regional government ordi-
nances or plans as being within this
limit, or approving any substantive
change in an ordinance or plan as being
within this limit, NMFS will publish
notification in the FEDERAL REGISTER
announcing the availability of the ordi-
nance or plan or the draft changes for
public review and comment. Such an
announcement will provide for a com-
ment period of not less than 30 days.

(c) Affirmative Defense. In connection
with any action alleging a violation of
the prohibitions of paragraph (a) of
this section with respect to the threat-
ened species of salmonids listed in §
223.102 (a)(3), (a)(5) through (a)(10) and
(a)(12) through (a)(22), any person
claiming the benefit of any limit listed
in paragraph (b) of this section or §
223.209(a) shall have a defense where
the person can demonstrate that the
limit is applicable and was in force,
and that the person fully complied
with the limit at the time of the al-
leged violation. This defense is an af-
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firmative defense that must be raised,
pleaded, and proven by the proponent.
If proven, this defense will be an abso-
lute defense to liability under section
9(a)(1)(G) of the ESA with respect to
the alleged violation.

(d) Severability. The provisions of this
section and the various applications
thereof are distinct and severable from
one another. If any provision or the ap-
plication thereof to any person or cir-
cumstances is stayed or determined to
be invalid, such stay or invalidity shall
not affect other provisions, or the ap-
plication of such provisions to other
persons or circumstances, which can be
given effect without the stayed or in-
valid provision or application.

APPENDIX A TO §223.203—LIST OF
GUIDANCE DOCUMENTS

The following is a list of documents cited
in the regulatory text. Copies of these docu-
ments may be obtained upon request from
the Northwest or Southwest Regional Ad-
ministrators (see Table 1 in § 600.502 of this
title).

1. Oregon Department of Transportation
(ODOT) Maintenance Management System
Water Quality and Habitat Guide (July,
1999).

2. Guidelines for Electrofishing Waters
Containing Salmonids Listed Under the En-
dangered Species Act.

3. Fish Screening Criteria for Anadromous
Salmonids, National Marine Fisheries Serv-
ice, Southwest Region, 1997.

4. Viable Salmonid Populations and the
Recovery of Evolutionarily Significant
Units. (June 2000).

[65 FR 42475, July 10, 2000, as amended at 67
FR 1129, Jan. 9, 2002; 67 FR 68725, Nov. 12,
2002]

§223.204 Exceptions to prohibitions
relating to anadromous fish.

(a) The following exceptions to the
prohibitions of §223.203(a) of this part
apply to the Southern Oregon/Northern
California Coast (SONCC) coho salmon.

(1) Take of SONCC coho salmon with-
in 3 miles (approximately 5 km) of the
coast, and in the bay, estuarine or
freshwater fisheries regulated under
the sole authority of the State of Or-
egon is not prohibited, if the take re-
sults from a fisheries harvest program
conducted in accordance with the Or-
egon Coastal Salmon Restoration Ini-
tiative of March 1997 (OCSRI). NMFS
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must have issued a written concur-
rence that the fisheries regulations are
consistent with the OCSRI, using infor-
mation provided through the April 1997
Memorandum of Agreement (MOA) be-
tween the State of Oregon and NMFS.

(2) Incidental take of SONCC coho
salmon in ocean fisheries within 3
miles (approximately 5 km) of the
coast that are regulated under the sole
authority of the State of California is
not prohibited, provided that the ocean
salmon fishing regulations adopted by
the California Fish and Game Commis-
sion and CDFG for recreational and
commercial fisheries within 3 miles
(approximately 5 km) of the coast are
consistent with the Pacific Fishery
Management Council’s Fishery Man-
agement Plan for Ocean Salmon Fish-
eries and the annual ocean salmon fish-
ing regulations issued by the Secretary
of Commerce for the Federal EEZ.

(3) Take of SONCC coho salmon in a
hatchery program regulated under the
sole authority of the State of Oregon is
not prohibited, if the take results from
a hatchery program conducted in ac-
cordance with the OCSRI, and the take
is counted against the total allocation
of harvest-related mortality as speci-
fied in the OCSRI. NMFS must have
issued a written concurrence stating
that the hatchery program is con-
sistent with the OCSRI including the
hatchery and genetic management plan
adopted pursuant to the OCSRI, using
information provided through the
MOA.

(4) Take of SONCC coho salmon in
fisheries research and monitoring ac-
tivities conducted in California and Or-
egon is not prohibited provided that:

(i) Research and monitoring involv-
ing directed take of coho salmon is
conducted by CDFG personnel (in Cali-

fornia) and ODFW personnel (in Or-
egon);
(if) The CDFG and ODFW, respec-

tively, provide NMFS with a list of all
research and monitoring activities in-
volving coho salmon directed take
planned for the coming year for NMFS’
review and approval. This report shall
include an estimate of the total di-
rected take that is anticipated, a de-
scription of the study design, including
a justification for taking the species
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and a description of the techniques to
be used, and a point of contact;

(iii) The CDFG and ODFW, respec-
tively, provide NMFS annually with
the results of research and monitoring
studies directed at SONCC coho salm-
on, including a report of the directed
take resulting from the studies;

(iv) The CDFG and ODFW, provide
NMFS annually with a list of all re-
search and monitoring studies per-
mitted that may allow incidental take
of listed coho salmon during the com-
ing year and report the level of inci-
dental take of listed coho salmon from
the previous year’s research and moni-
toring activities, for NMFS’ review and
approval.

(v) The research and monitoring ac-
tivities do not include the use of
electrofishing in any body of water
known or suspected to contain coho
salmon.

(5) Incidental take of the SONCC
coho salmon in Oregon resulting from a
habitat restoration activity is not pro-
hibited, provided that:

(i) The activity is conducted pursu-
ant to a watershed action or restora-
tion plan that has been affirmed by the
state in writing as consistent with
NMFS’ approved state watershed plan
guidelines set forth in §222.307(c) of
this chapter. NMFS shall also concur
in writing that the plan is consistent
with the state watershed plan guide-
lines; or

(if) Until a watershed action or res-
toration plan is approved by both Or-
egon and NMFS as described in para-
graph (a)(5)(i) of this section, or until
August 18, 1999, whichever occurs first,
the ODFW has made a written finding
that the activity is consistent with
state restoration activity guidelines
that NMFS has agreed, in writing,
meet the standards set forth in
§222.307(c) of this chapter.

(6) Incidental take of the SONCC
coho salmon in California resulting
from a habitat restoration activity, as
defined in paragraph (a)(6)(iii) of this
section, is not prohibited, provided
that California has a program in effect
that NMFS finds will assure tech-
nically supported watershed assess-
ments and coordinated long-term mon-
itoring strategies for watershed protec-
tion plans and activities and:
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(i) The activity is conducted pursu-
ant to a watershed protection plan that
CDFG has affirmed, in writing, is con-
sistent with NMFS’ approved state wa-
tershed plan guidelines set forth in
§222.307(c) of this chapter for Califor-
nia’s Watershed Protection Program.
NMFS must concur, in writing, that
the plan is consistent with those guide-
lines; or

(if) Until a watershed protection or
restoration plan is certified by the
State of California and NMFS as de-
scribed in paragraph (a)(6)(i) of this
section, or until August 18, 1999, which-
ever occurs first, when NMFS has made
a written finding that the activity is
consistent with State of California con-
servation guidelines previously found
to meet the standards set forth in
§222.307(c) of this chapter by NMFS.

[64 FR 14069, Mar. 23, 1999]

§223.205 Sea turtles.

(@) The prohibitions of section 9 of
the Act (16 U.S.C. 1538) relating to en-
dangered species apply to threatened
species of sea turtle, except as provided
in §223.206.

(b) Except as provided in §223.206, it
is unlawful for any person subject to
the jurisdiction of the United States to
do any of the following:

(1) Own, operate, or be on board a
vessel, except if that vessel is in com-
pliance with all applicable provisions
of §223.206(d);

(2) Fish for, catch, take, harvest, or
possess, fish or wildlife while on board
a vessel, except if that vessel is in com-
pliance with all applicable provisions
of §223.206(d);

(3) Fish for, catch, take, harvest, or
possess, fish or wildlife contrary to any
notice of tow-time or other restriction
specified in, or issued under,
§223.206(d)(3) or (d)(4);

(4) Possess fish or wildlife taken in
violation of paragraph (b) of this sec-
tion;

(5) Fail to follow any of the sea turtle
handling and resuscitation require-
ments specified in §223.206(d)(1);

(6) Possess a sea turtle in any man-
ner contrary to the handling and resus-
citation requirements of §223.206(d)(1);

(7) Fail to comply immediately, in
the manner specified at §600.730 (b)
through (d) of this Title, with instruc-
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tions and signals specified therein
issued by an authorized officer, includ-
ing instructions and signals to haul
back a net for inspection;

(8) Refuse to allow an authorized offi-
cer to board a vessel, or to enter an
area where fish or wildlife may be
found, for the purpose of conducting a
boarding, search, inspection, seizure,
investigation, or arrest in connection
with enforcement of this section;

(9) Destroy, stave, damage, or dispose
of in any manner, fish or wildlife, gear,
cargo, or any other matter after a com-
munication or signal from an author-
ized officer, or upon the approach of
such an officer or of an enforcement
vessel or aircraft, before the officer has
an opportunity to inspect same, or in
contravention of directions from the
officer;

(10) Assault, resist, oppose, impede,
intimidate, threaten, obstruct, delay,
prevent, or interfere with an author-
ized officer in the conduct of any
boarding, search, inspection, seizure,
investigation, or arrest in connection
with enforcement of this section,;

(11) Interfere with, delay, or prevent
by any means, the apprehension of an-
other person, knowing that such person
committed an act prohibited by this
section;

(12) Resist a lawful arrest for an act
prohibited by this section;

(13) Make a false statement, oral or
written, to an authorized officer or to
the agency concerning the fishing for,
catching, taking, harvesting, landing,
purchasing, selling, or transferring fish
or wildlife, or concerning any other
matter subject to investigation under
this section by such officer, or required
to be submitted under this part 223;

(14) Sell, barter, trade or offer to sell,
barter, or trade, a TED that is not an
approved TED;

(15) Fail to comply with the restric-
tions set forth in §223.206(d)(2)(v) re-
garding pound net leaders; or

(16) Attempt to do, solicit another to
do, or cause to be done, any of the fore-
going.

() In connection with any action al-
leging a violation of this section, any
person claiming the benefit of any ex-
emption, exception, or permit under
this subpart B has the burden of prov-
ing that the exemption, exception, or
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