Federal Reserve System

by it for any permanent or fixed cap-
ital purpose, but only to carry tempo-
rarily an inventory of mortgage loans
pending their ‘“‘packaging’ for sale to
permanent investors that are usually
recurrent customers.

(f) In view of the foregoing consider-
ations the Board concluded that notes
issued to finance such temporary
“warehousing’’ of real estate mortgage
loans are notes issued for an industrial
or commercial purpose, that such
mortgage loans do not constitute ‘‘in-
vestment securities’, as that term is
used in section 13, and that the tem-
porary holding of such mortgages in
these circumstances is not a perma-
nent investment by the mortgage
banking company. Accordingly, the
Board held that notes having not more
than 90 days to run which are issued to
finance the temporary holding of mort-
gage loans are eligible for discount by
Reserve Banks.

[356 FR 527, Jan. 15, 1970, as amended at 58 FR
68515, Dec. 28, 1993]

§201.110 Goods held by persons em-
ployed by owner.

(a) The Board has been asked to re-
view an Interpretation it issued in 1933
concerning the eligibility for redis-
count by a Federal Reserve Bank of
bankers’ acceptances issued against
field warehouse receipts where the cus-
todian of the goods is a present or
former employee of the borrower. [§
1445 Published Interpretations, 1933
BULLETIN 188] The Board determined
at that time that the acceptances were
not eligible because such receipts do
not comply with the requirement of
section 13 of the Federal Reserve Act
that a banker’s acceptance be ‘‘secured
at the time of acceptance by a ware-
house receipt or other such document
conveying or securing title covering read-
ily marketable staples,” nor with the
requirement of section XI of the
Board’s Regulation A that it be ‘‘se-
cured at the time of acceptance by a
warehouse, terminal, or other similar
receipt, conveying security title to
such staples, issued by a party inde-
pendent of the customer.”’

The requirement that the receipt be
‘“‘issued by a party independent of the
customer” was deleted from Regula-
tion A in 1973, and thus the primary
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issue for the Board’s consideration is
whether a field warehouse receipt is a
document ‘“’securing title” to readily
marketable staples.

(b) While bankers’ acceptances se-
cured by field warehouse receipts are
rarely offered for rediscount or as col-
lateral for an advance, the issue of
“‘eligibility” is still significant. If an
ineligible acceptance is discounted and
then sold by a member bank, the pro-
ceeds are deemed to be ‘‘deposits”
under §204.1(f) of Regulation D and are
subject to reserve requirements.

(¢) In reviewing this matter, the
Board has taken into consideration the
changes that have occurred in commer-
cial law and practice since 1933. Modern
commercial law, embodied in the Uni-
form Commercial Code, refers to ‘‘per-
fecting security interests’ rather than
‘“‘securing title” to goods. The Board
believes that if, under State law, the
issuance of a field warehouse receipt
provides the lender with a perfected se-
curity interest in the goods, the receipt
should be regarded as a document ‘‘se-
curing title’’ to goods for the purposes
of section 13 of the Federal Reserve
Act. It should be noted, however, that
the mere existence of a perfected secu-
rity interest alone is not sufficient; the
Act requires that the acceptance be se-
cured by a warehouse receipt or its
equivalent.

(d) Under the U.C.C., evidence of an
agreement between the secured party
and the debtor must exist before a se-
curity interest can attach. [U.C.C. sec-
tion 9-202.] This agreement may be evi-
dence by: (1) A written security agree-
ment signed by the debtor, or (2) the
collateral being placed in the posses-
sion of the secured party or his agent
[U.C.C. section 9-203]. Generally, a se-
curity interest is perfected by the fil-
ing of a financing statement, [U.C.C.
section 9-302.] However, if the collat-
eral is in the possession of a bailee,
then perfection can be achieved by:

(1) Having warehouse receipts issued
in the name of the secured party; (2)
notifying the bailee of the secured par-
ty’s interest; or (3) having a financing
statement filed. [U.C.C. section 9-
304(3).]

(e) If the field warehousing operation
is properly conducted, a security inter-
est in the goods is perfected when a
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warehouse receipt is issued in the name
of the secured party (the lending bank).
Therefore, warehouse receipts issued
pursuant to a bona fide field
warehousing operation satisfy the legal
requirements of section 13 of the Fed-
eral Reserve Act. Moreover, in a prop-
erly conducted field warehousing oper-
ation, the warehouse manager will be
trained, bonded, supervised and audited
by the field warehousing company.
This procedure tends to insure that he
will not be impermissibly controlled by
his former (or sometimes present) em-
ployer, the borrower, even though he
may look to the borrower for reem-
ployment at some future time. A pru-
dent lender will, of course, carefully re-
view the field warehousing operation to
ensure that stated procedures are satis-
factory and that they are actually
being followed. The lender may also
wish to review the field warehousing
company’s fidelity bonds and legal li-
ability insurance policies to ensure
that they provide satisfactory protec-
tion to the lender.

(f) If the warehousing operation is
not conducted properly, however, and
the manager remains under the control
of the borrower, the security interest
may be lost. Consequently, the lender
may wish to require a written security
agreement and the filing of a financing
statement to insure that the lender
will have a perfected security interest
even if it is later determined that the
field warehousing operation was not
properly conducted. It should be noted
however, that the Federal Reserve Act
clearly requires that the bankers’ ac-
ceptance be secured by a warehouse re-
ceipt in order to satisfy the require-
ments of eligibility, and a written se-
curity agreement and a filed financing
statement, while desirable, cannot
serve as a substitute for a warehouse
receipt.

(g) This Interpretation is based on
facts that have been presented in re-
gard to field warehousing operations
conducted by established, professional
field warehouse companies, and it does
not mnecessarily apply to all field
warehousing operations. Thus 91430
and 91440 of the Published Interpreta-
tions [1918 BULLETIN 31 and 1918 BUL-
LETIN 862] maintain their wvalidity
with regard to corporations formed for

18

12 CFR Ch. Il (1-1-03 Edition)

the purpose of conducting limited field
warehousing operations. Furthermore,
the prohibition contained in 41435 Pub-
lished Interpretations [1918 BULLETIN
634] that ‘‘the borrower shall not have
access to the premises and shall exer-
cise no control over the goods stored”
retains its validity, except that access
for inspection purposes is still per-
mitted under 91450 [1926 BULLETIN
666]. The purpose for the acceptance
transaction must be proper and cannot
be for speculation [§1400, 1919 BUL-
LETIN 858] or for the purpose of fur-
nishing working capital [§1405, 1922
BULLETIN 52].

(h) This interpretation suspersedes
only the previous 91445 of the Pub-
lished Interpretations [1933 BULLETIN
188], and is not intended to affect any
other Board Interpretation regarding
field warehousing.

(12 U.S.C. 342 et seq.)
[43 FR 21434, May 18, 1978]

PART 202—EQUAL CREDIT
OPPORTUNITY (REGULATION B)

REGULATION B (EQUAL CREDIT OPPORTUNITY)

Sec.

202.1 Authority, scope and purpose.

202.2 Definitions.

202.3 Limited exceptions for certain classes
of transactions.

202.4 General rules.

202.5 Rules concerning taking of applica-
tions.

202.5a Rules on providing appraisal reports.

202.6 Rules concerning evaluation of appli-
cations.

202.7 Rules concerning extensions of credit.

202.8 Special purpose credit programs.

202.9 Notifications.

202.10 Furnishing of credit information.

202.11 Relation to state law.

202.12 Record retention.

202.13 Information for monitoring purposes.

202.14 Enforcement, penalties and liabil-
ities.

202.15 Incentives for self-testing and self-
correction.

202.16 [Reserved]

202.17 Requirements for electronic commu-
nication.

APPENDIX A TO PART 202—FEDERAL ENFORCE-
MENT AGENCIES

APPENDIX B TO PART 202—MODEL APPLICA-
TION FORMS

APPENDIX C TO PART 202—SAMPLE NOTIFICA-
TION FORMS



