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(h) In interpreting § 220.4(c)(3), the 
Board has stated that the purpose of 
the provision:

* * * is to recognize the fact that, when an 
issue of securities is to be issued at some fu-
ture fixed date, a security that is part of 
such issue can be purchased on a ‘‘when-
issued’’ basis and that payment may reason-
ably be delayed until after such date of issue, 
subject to other basic conditions for trans-
actions in a special cash account. (1962 Fed-
eral Reserve Bulletin 1427; 12 CFR 220.118; 
¶ 5996, Published Interpretations of the Board 
of Governors.)

In that situation, the Board distin-
guished the case of mutual fund shares, 
which technically are not issued until 
the certificate can be delivered by the 
transfer agent. The Board held that 
mutual fund shares must be regarded 
as issued at the time of purchase be-
cause they are:

* * * essentially available upon purchase 
to the same extent as outstanding securities. 
The mechanics of their issuance and of the 
delivery of certificates are not significantly 
different from the mechanics of transfer and 
delivery of certificates for shares of out-
standing securities, and the issuance of mu-
tual fund shares is not a future event in the 
sense that would warrant the extension of 
the time for payment beyond that afforded 
in the case of outstanding securities. (ibid.)

The issuance of debt securities subject 
to delayed issue contracts, by contrast 
with that of mutual fund shares, which 
are in a status of continual under-
writing, is a specific single event tak-
ing place at a future date fixed by the 
issuer with a view to its need for funds 
and the availability of those funds 
under current market conditions. 

(i) For the reasons stated above the 
Board concluded that the nonconvert-
ible debt and preferred stock subject to 
delayed issue contracts of the kind de-
scribed above should not be regarded as 
having been issued until delivered, pur-
suant to the agreement, to the institu-
tional purchaser. This interpretation 
does not apply, of course, to fact situa-
tions different from that described in 
this section. 

[36 FR 2777, Feb. 10, 1971]

§ 220.124 Installment sale of tax-shel-
ter programs as ‘‘arranging’’ for 
credit. 

(a) The Board has been asked wheth-
er the sale by brokers and dealers of 
tax-shelter programs containing a pro-
vision that payment for the program 
may be made in installments would 
constitute ‘‘arranging’’ for credit in 
violation of this part 220. For the pur-
poses of this interpretation, the term 
‘‘tax-shelter program’’ means a pro-
gram which is required to be registered 
pursuant to section 5 of the Securities 
Act of 1933 (15 U.S.C. section 77e), in 
which tax benefits, such as the ability 
to deduct substantial amounts of de-
preciation or oil exploration expenses, 
are made available to a person invest-
ing in the program. The programs may 
take various legal forms and can relate 
to a variety of industries including, but 
not limited to, oil and gas exploration 
programs, real estate syndications (ex-
cept real estate investment trusts), cit-
rus grove developments and cattle pro-
grams. 

(b) The most common type of tax-
shelter program takes the form of a 
limited partnership. In the case of the 
programs under consideration, the in-
vestor would commit himself to pur-
chase and the partnership would com-
mit itself to sell the interests. The in-
vestor would be entitled to the bene-
fits, and become subject to the risks of 
ownership at the time the contract is 
made, although the full purchase price 
is not then required to be paid. The 
balance of the purchase price after the 
downpayment usually is payable in in-
stallments which range from 1 to 10 
years depending on the program. Thus, 
the partnership would be extending 
credit to the purchaser until the time 
when the latter’s contractual obliga-
tion has been fulfilled and the final 
payment made. 

(c) With an exception not applicable 
here, § 220.7(a) of Regulation T provides 
that:

A creditor [broker or dealer] may arrange 
for the extension or maintenance of credit to 
or for any customer of such creditor by any 
person upon the same terms and conditions 
as those upon which the creditor, under the 
provisions of this part, may himself extend
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or maintain such credit to such customer, 
but only such terms and conditions * * *

(d) In the case of credit for the pur-
pose of purchasing or carrying securi-
ties (purpose credit), § 220.8 of the regu-
lation (the Supplement to Regulation 
T) does not permit any loan value to be 
given securities that are not registered 
on a national securities exchange, in-
cluded on the Board’s OTC Margin List, 
or exempted by statute from the regu-
lation. 

(e) The courts have consistently held 
investment programs such as those de-
scribed above to be ‘‘securities’’ for 
purpose of both the Securities Act of 
1933 and the Securities Exchange Act of 
1934. The courts have also held that the 
two statutes are to be construed to-
gether. Tax-shelter programs, accord-
ingly, are securities for purposes of 
Regulation T. They also are not reg-
istered on a national securities ex-
change, included on the Board’s OTC 
Margin List, or exempted by statute 
from the regulation. 

(f) Accordingly, the Board concludes 
that the sale by a broker/dealer of tax-
shelter programs containing a provi-
sion that payment for the program 
may be made in installments would 
constitute ‘‘arranging’’ for the exten-
sion of credit to purchase or carry se-
curities in violation of the prohibitions 
of §§ 220.7(a) and 220.8 of Regulation T. 

[37 FR 6568, Mar. 31, 1972]

§ 220.125–220.126 [Reserved]

§ 220.127 Independent broker/dealers 
arranging credit in connection with 
the sale of insurance premium 
funding programs. 

(a) The Board’s September 5, 1972, 
clarifying amendment to § 220.4(k) set 
forth that creditors who arrange credit 
for the acquisition of mutual fund 
shares and insurance are also per-
mitted to sell mutual fund shares with-
out insurance under the provisions of 
the special cash account. It should be 
understood, of course, that such ac-
count provides a relatively short credit 
period of up to 7 business days even 
with so-called cash transactions. This 
amendment was in accordance with the 
Board’s understanding in 1969, when 
the insurance premium funding provi-

sions were adopted in § 220.4(k), that 
firms engaged in a general securities 
business would not also be engaged in 
the sale and arranging of credit in con-
nection with such insurance premium 
funding programs. 

(b) The 1972 amendment eliminated 
from § 220.4(k) the requirement that, to 
be eligible for the provisions of the sec-
tion, a creditor had to be the issuer, or 
a subsidiary or affiliate of the issuer, of 
programs which combine the acquisi-
tion of both mutual fund shares and in-
surance. Thus the amendment permits 
an independent broker/dealer to sell 
such a program and to arrange for fi-
nancing in that connection. In reach-
ing such decision, the Board again re-
lied upon the earlier understanding 
that independent broker/dealers who 
would sell such programs would not be 
engaged in transacting a general secu-
rities business. 

(c) In response to a specific view re-
cently expressed, the Board agrees that 
under Regulation T:

* * * a broker/dealer dealing in special in-
surance premium funding products can only 
extend credit in connection with such prod-
ucts or in connection with the sale of shares 
of registered investment companies under 
the cash accounts * * * (and) cannot engage 
in the general securities business or sell any 
securities other than shares * * * (in) reg-
istered investment companies through a cash 
account or any other manner involving the 
extension of credit.

(d) There is a way, of course, as has 
been indicated, that an independent 
broker/dealer might be able to sell 
other than shares of registered invest-
ment companies without creating any 
conflict with the regulation. Such sales 
could be executed on a ‘‘funds on hand’’ 
basis and in the case of payment by 
check, would have to include the col-
lection of such check. It is understood 
from industry sources, however, that 
few if any independent broker/dealers 
engage solely in a ‘‘fund on hand’’ type 
of operation. 

[38 FR 11066, May 4, 1973]
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