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§ 220.128 Treatment of simultaneous 
long and short positions in the 
same margin account when put or 
call options or combinations there-
of on such stock are also out-
standing in the account. 

(a) The Board was recently asked 
whether under Regulation T, ‘‘Credit 
by Brokers and Dealers’’ (12 CFR part 
220), if there are simultaneous long and 
short positions in the same security in 
the same margin account (often re-
ferred to as a short sale ‘‘against the 
box’’), such positions may be used to 
supply the place of the deposit of mar-
gin ordinarily required in connection 
with the guarantee by a creditor of a 
put or call option or combination 
thereof on such stock. 

(b) The applicable provisions of regu-
lation T are § 220.3(d)(3) and (5) and 
§ 220.3(g)(4) and (5) which provide as fol-
lows:

(d) * * * the adjusted debit balance of a 
general account * * * shall be calculated by 
taking the sum of the following items:

* * * * *

(3) The current market value of any securi-
ties (other than unissued securities) sold 
short in the general account plus, for each 
security (other than an exempted security), 
such amount as the board shall prescribe 
from time to time in § 220.8(d) (the supple-
ment to regulation T) as the margin required 
for such short sales, except that such 
amount so prescribed in such § 220.8(d) need 
not be included when there are held in the 
general account * * * the same securities or 
securities exchangeable or convertible with-
in 90 calendar days, without restriction 
other than the payment of money, into such 
securities sold short;

* * * * *

(5) The amount of any margin customarily 
required by the creditor in connection with 
his endorsement or guarantee of any put, 
call, or other option;

* * * * *

(g) * * * (4) Any transaction which serves 
to meet the requirements of paragraph (e) of 
this section or otherwise serves to permit 
any offsetting transaction in an account 
shall, to that extent, be unavailable to per-
mit any other transaction in such account. 

(5) For the purposes of this part (regula-
tion T), if a security has maximum loan 
value under paragraph (c)(1) of this section 
in a general account, or under § 220.4(j) in a 
special convertible debt security account, a 
sale of the same security (even though not 
the same certificate) in such account shall 
be deemed to be a long sale and shall not be 
deemed to be or treated as a short sale.

(c) Rule 431 of the New York Stock 
Exchange requires that a creditor ob-
tain a minimum deposit of 25 percent 
of the current market value of the 
optioned stock in connection with his 
issuance or guarantee of a put, and at 
least 30 percent in the case of a call 
(and that such position be ‘‘marked to 
the market’’), but permits a short posi-
tion in the stock to serve in lieu of the 
required deposit in the case of a put 
and a long position to serve in the case 
of a call. Thus, where the appropriate 
position is held in an account, that po-
sition may serve as the margin re-
quired by § 220.3(d)(5). 

(d) In a short sale ‘‘against the box,’’ 
however, the customer is both long and 
short the same security. He may have 
established either position, properly 
margined, prior to taking the other, or 
he may have deposited fully paid secu-
rities in his margin account on the 
same day he makes a short sale of such 
securities. In either case, he will have 
directed his broker to borrow securities 
elsewhere in order to make delivery on 
the short sale rather than using his 
long position for this purpose (see also 
17 CFR 240.3b–3). 

(e) Generally speaking, a customer 
makes a short sale ‘‘against the box’’ 
for tax reasons. Regulation T, however, 
provides in § 220.3(g) that the two posi-
tions must be ‘‘netted out’’ for the pur-
poses of the calculations required by 
the regulation. Thus, the board con-
cludes that neither position would be 
available to serve as the deposit of 
margin required in connection with the 
endorsement by the creditor of an op-
tion. 

(f) A similar conclusion obtains 
under § 220.3(d)(3). That section pro-
vides, in essence, that the margin oth-
erwise required in connection with a 
short sale need not be included in the 
account if the customer has in the ac-
count a long position in the same secu-
rity. In § 220.3(g) (4), however, it is pro-
vided that ‘‘[A]ny transaction which
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1 Rule 144A, 17 CFR 230.144A, was originally 
published in the FEDERAL REGISTER at 55 FR 
17933, April 30, 1990.

* * * serves to permit any offsetting 
transaction in an account shall, to that 
extent, be unavailable to permit any 
other transaction in such account.’’ 
Thus, if a customer has, for example, a 
long position in a security and that 
long position has been used to supply 
the margin required in connection with 
a short sale of the same security, then 
the long position is unavailable to 
serve as the margin required in connec-
tion with the creditor’s endorsement of 
a call option on such security. 

(g) A situation was also described in 
which a customer has purported to es-
tablish simultaneous offsetting long 
and short positions by executing a 
‘‘cross’’ or wash sale of the security on 
the same day. In this situation, no 
change in the beneficial ownership of 
stock has taken place. Since there is 
no actual ‘‘contra’’ party to either 
transaction, and no stock has been bor-
rowed or delivered to accomplish the 
short sale, such fictitious positions 
would have no value for purposes of the 
Board’s margin regulations. Indeed, the 
adoption of such a scheme in connec-
tion with an overall strategy involving 
the issuance, endorsement, or guar-
antee of put or call options or combina-
tions thereof appears to be manipula-
tive and may have been employed for 
the purpose of circumventing the re-
quirements of the regulations. 

[38 FR 12098, May 9, 1973]

§§ 220.129–220.130 [Reserved]

§ 220.131 Application of the arranging 
section to broker-dealer activities 
under SEC Rule 144A. 

(a) The Board has been asked wheth-
er the purchase by a broker-dealer of 
debt securities for resale in reliance on 
Rule 144A of the Securities and Ex-
change Commission (17 CFR 230.144A) 1 
may be considered an arranging of 
credit permitted as an ‘‘investment 
banking service’’ under § 220.13(a) of 
Regulation T.

(b) SEC Rule 144A provides a safe 
harbor exemption from the registration 
requirements of the Securities Act of 
1933 for resales of restricted securities 

to qualified institutional buyers, as de-
fined in the rule. In general, a qualified 
institutional buyer is an institutional 
investor that in the aggregate owns 
and invests on a discretionary basis at 
least $100 million in securities of 
issuers that are not affiliated with the 
buyer. Registered broker-dealers need 
only own and invest on a discretionary 
basis at least $10 million of securities 
in order to purchase as principal under 
the rule. Section 4(2) of the Securities 
Act of 1933 provides an exemption from 
the registration requirements for 
‘‘transactions by an issuer not involv-
ing any public offering.’’ Securities ac-
quired in a transaction under section 
4(2) cannot be resold without registra-
tion under the Act or an exemption 
therefrom. Rule 144A provides a safe 
harbor exemption for resales of such 
securities. Accordingly, broker-dealers 
that previously acted only as agents in 
intermediating between issuers and 
purchasers of privately-placed securi-
ties, due to the lack of such a safe har-
bor, now may purchase privately-
placed securities from issuers as prin-
cipal and resell such securities to 
‘‘qualified institutional buyers’’ under 
Rule 144A. 

(c) The Board has consistently treat-
ed the purchase of a privately-placed 
debt security as an extension of credit 
subject to the margin regulations. If 
the issuer uses the proceeds to buy se-
curities, the purchase of the privately-
placed debt security by a creditor rep-
resents an extension of ‘‘purpose cred-
it’’ to the issuer. Section 7(c) of the Se-
curities Exchange Act of 1934 prohibits 
the extension of purpose credit by a 
creditor if the credit is unsecured, se-
cured by collateral other than securi-
ties, or secured by any security (other 
than an exempted security) in con-
travention of Federal Reserve regula-
tions. If a debt security sold pursuant 
to Rule 144A represents purpose credit 
and is not properly collateralized by se-
curities, the statute and Regulation T 
can be viewed as preventing the 
broker-dealer from taking the security 
into inventory in spite of the fact that 
the broker-dealer intends to imme-
diately resell the debt security. 

(d) Under § 220.13 of Regulation T, a 
creditor may arrange credit it cannot 
itself extend if the arrangement is an
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