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12 CFR Ch. II (1–1–03 Edition)§ 223.61

Subpart G—Application of Sec-
tions 23A and 23B to U.S. 
Branches and Agencies of 
Foreign Banks

§ 223.61 How do sections 23A and 23B 
apply to U.S. branches and agencies 
of foreign banks? 

(a) Applicability of sections 23A and 
23B to foreign banks engaged in under-
writing insurance, underwriting or deal-
ing in securities, merchant banking, or in-
surance company investment in the 
United States. Except as provided in 
this subpart, sections 23A and 23B of 
the Federal Reserve Act and the provi-
sions of this regulation apply to each 
U.S. branch, agency, or commercial 
lending company of a foreign bank in 
the same manner and to the same ex-
tent as if the branch, agency, or com-
mercial lending company were a mem-
ber bank. 

(b) Affiliate defined. For purposes of 
this subpart, any company that would 
be an affiliate of a U.S. branch, agency, 
or commercial lending company of a 
foreign bank if such branch, agency, or 
commercial lending company were a 
member bank is an affiliate of the 
branch, agency, or commercial lending 
company if the company also is: 

(1) Directly engaged in the United 
States in any of the following activi-
ties: 

(i) Insurance underwriting pursuant 
to section 4(k)(4)(B) of the Bank Hold-
ing Company Act (12 U.S.C. 
1843(k)(4)(B)); 

(ii) Securities underwriting, dealing, 
or market making pursuant to section 
4(k)(4)(E) of the Bank Holding Com-
pany Act (12 U.S.C. 1843(k)(4)(E)); 

(iii) Merchant banking activities pur-
suant to section 4(k)(4)(H) of the Bank 
Holding Company Act (12 U.S.C. 
1843(k)(4)(H)) (but only to the extent 
that the proceeds of the transaction 
are used for the purpose of funding the 
affiliate’s merchant banking activi-
ties); 

(iv) Insurance company investment 
activities pursuant to section 4(k)(4)(I) 
of the Bank Holding Company Act (12 
U.S.C. 1843(k)(4)(I)); or 

(v) Any other activity designated by 
the Board; 

(2) A portfolio company (as defined in 
the merchant banking subpart of Regu-

lation Y (12 CFR 225.177(c))) controlled 
by the foreign bank or an affiliate of 
the foreign bank or a company that 
would be an affiliate of the branch, 
agency, or commercial lending com-
pany of the foreign bank under para-
graph (a)(9) of § 223.2 if such branch, 
agency, or commercial lending com-
pany were a member bank; or 

(3) A subsidiary of an affiliate de-
scribed in paragraph (b)(1) or (2) of this 
section. 

(c) Capital stock and surplus. For pur-
poses of this subpart, the ‘‘capital stock 
and surplus’’ of a U.S. branch, agency, 
or commercial lending company of a 
foreign bank will be determined by ref-
erence to the capital of the foreign 
bank as calculated under its home 
country capital standards.

Subpart H—Miscellaneous 
Interpretations

§ 223.71 How do sections 23A and 23B 
apply to transactions in which a 
member bank purchases from one 
affiliate an asset relating to another 
affiliate? 

(a) In general. In some situations in 
which a member bank purchases an 
asset from an affiliate, the asset pur-
chase qualifies for an exemption under 
this regulation, but the member bank’s 
resulting ownership of the purchased 
asset also represents a covered trans-
action (which may or may not qualify 
for an exemption under this part). In 
these situations, the transaction en-
gaged in by the member bank would 
qualify as two different types of cov-
ered transaction. Although an asset 
purchase exemption may suffice to ex-
empt the member bank’s asset pur-
chase from the first affiliate, the asset 
purchase exemption does not exempt 
the member bank’s resulting covered 
transaction with the second affiliate. 
The exemptions subject to this inter-
pretation include §§ 223.31(e), 223.41(a) 
through (d), and 223.42(e), (f), (i), (j), 
(k), and (m). 

(b) Examples. (1) The (d)(6) exemption. 
A member bank purchases from Affil-
iate A securities issued by Affiliate B 
in a purchase that qualifies for the 
(d)(6) exemption in section 23A. The 
member bank’s asset purchase from Af-
filiate A would be an exempt covered
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transaction under § 223.42(e); but the 
member bank also would have acquired 
an investment in securities issued by 
Affiliate B, which would be a covered 
transaction between the member bank 
and Affiliate B under § 223.3(h)(2) that 
does not qualify for the (d)(6) exemp-
tion. The (d)(6) exemption, by its 
terms, only exempts asset purchases by 
a member bank from an affiliate; 
hence, the (d)(6) exemption cannot ex-
empt a member bank’s investment in 
securities issued by an affiliate (even if 
the securities would qualify for the 
(d)(6) exemption). 

(2) The sister-bank exemption. A mem-
ber bank purchases from Sister-Bank 
Affiliate A a loan to Affiliate B in a 
purchase that qualifies for the sister-
bank exemption in section 23A. The 
member bank’s asset purchase from 
Sister-Bank Affiliate A would be an ex-
empt covered transaction under 
§ 223.41(b); but the member bank also 
would have acquired an extension of 
credit to Affiliate B, which would be a 
covered transaction between the mem-
ber bank and Affiliate B under 
§ 223.3(h)(1) that does not qualify for 
the sister-bank exemption. The sister-
bank exemption, by its terms, only ex-
empts transactions by a member bank 
with a sister-bank affiliate; hence, the 
sister-bank exemption cannot exempt a 
member bank’s extension of credit to 
an affiliate that is not a sister bank 
(even if the extension of credit was pur-
chased from a sister bank).

PART 224—BORROWERS OF SECU-
RITIES CREDIT (REGULATION X)

Sec.
224.1 Authority, purpose, and scope. 
224.2 Definitions. 
224.3 Margin regulations to be applied by 

nonexempted borrowers.

AUTHORITY: 15 U.S.C. 78g.

SOURCE: Reg. X, 48 FR 56572, Dec. 22, 1983, 
unless otherwise noted.

EDITORIAL NOTE: See the List of CFR Sec-
tions Affected, which appears in the Finding 
Aids section of the printed volume and on 
GPO Access, for FR citations to Part 224 
OTC Margin Stocks changes.

§ 224.1 Authority, purpose, and scope. 
(a) Authority and purpose. Regulation 

X (this part) is issued by the Board of 

Governors of the Federal Reserve Sys-
tem (the Board) under the Securities 
Exchange Act of 1934, as amended (the 
Act) (15 U.S.C. 78a et seq.). This part 
implements section 7(f) of the Act (15 
U.S.C. 78g(f)), the purpose of which is 
to require that credit obtained within 
or outside the United States complies 
with the limitations of the Board’s 
Margin Regulations T and U (12 CFR 
parts 220 and 221, respectively). 

(b) Scope and exemptions. The Act and 
this part apply the Board’s margin reg-
ulations to United States persons and 
foreign persons controlled by or acting 
on behalf of or in conjunction with 
United States persons (hereinafter bor-
rowers), who obtain credit outside the 
United States to purchase or carry 
United States securities, or within the 
United States to purchase or carry any 
securities (both types of credit are 
hereinafter referred to as purpose cred-
it). The following borrowers are exempt 
from the Act and this part: 

(1) Any borrower who obtains purpose 
credit within the United States, unless 
the borrower willfully causes the credit 
to be extended in contravention of Reg-
ulations T or U. 

(2) Any borrower whose permanent 
residence is outside the United States 
and who does not obtain or have out-
standing, during any calendar year, a 
total of more than $100,000 in purpose 
credit obtained outside the United 
States; and 

(3) Any borrower who is exempt by 
Order upon terms and conditions set by 
the Board. 

[Reg. X, 48 FR 56572, Dec. 22, 1983, as amend-
ed by Reg. X, 63 FR 2839, Jan. 16, 1998]

§ 224.2 Definitions. 
The terms used in this part have the 

meanings given to them in sections 3(a) 
and 7(f) of the Act, and in Regulations 
T and U. Section 7(f) of the Act con-
tains the following definitions: 

(a) United States person includes a per-
son which is organized or exists under 
the laws of any State or, in the case of 
a natural person, a citizen or resident 
of the United States; a domestic estate; 
or a trust in which one or more of the 
foregoing persons has a cumulative di-
rect or indirect beneficial interest in 
excess of 50 per centum of the valve of 
the trust.
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