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§250.242 Section 23A of the Federal
Reserve Act—definition of capital
stock and surplus.

(a) An insured depository institu-
tion’s capital stock and surplus for
purposes of section 23A of the Federal
Reserve Act (12 U.S.C. 371c¢) is:

(1) Tier 1 and Tier 2 capital included
in an institution’s risk-based capital
under the capital guidelines of the ap-
propriate Federal banking agency,
based on the institution’s most recent
consolidated Report of Condition and
Income filed under 12 U.S.C. 1817(a)(3);
and

(2) The balance of an institution’s al-
lowance for loan and lease losses not
included in its Tier 2 capital for pur-
poses of the calculation of risk-based
capital by the appropriate Federal
banking agency, based on the institu-
tion’s most recent consolidated Report
of Condition and Income filed under 12
U.S.C. 1817(a)(3).

(b) For purposes of this section, the
terms appropriate Federal banking agen-
cy and insured depository institution are
defined as those terms are defined in
section 3 of the Federal Deposit Insur-
ance Act, 12 U.S.C. 1813.

[61 FR 19806, May 3, 1996]

EFFECTIVE DATE NOTE: At 67 FR 76622, Dec.
12, 2002, §250.242 was removed, effective Apr.
1, 2003.

§250.243 Applicability of section 23A
of the Federal Reserve Act to loans
and extensions of credit by an in-
sured depository institution to a
nonaffiliate to enable the nonaffil-
iate to purchase an asset through
an affiliate of the institution that is
acting exclusively in an agency or
brokerage capacity in the trans-
action.

(a) The attribution rule of section
23A of the Federal Reserve Act (12
U.S.C. 371lc) provides that ‘‘a trans-
action by a member bank with any per-
son shall be deemed to be a transaction
with an affiliate to the extent that the
proceeds of the transaction are used for
the benefit of, or transferred to, that
affiliate.””! The Board has considered
the question of whether a loan or ex-
tension of credit by an insured deposi-
tory institution (‘‘depository institu-

112 U.S.C. 371c(a)(2).
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tion’’) to an unaffiliated borrower who
uses the proceeds of the transaction to
purchase an asset through an affiliate
of the institution that is acting exclu-
sively as an agent or broker in the
transaction should be subject to the at-
tribution rule because of the limited
benefit that the affiliate receives when
it acts only as an agent or broker in
the transaction. The Board believes
that a loan by a depository institution
to an unaffiliated borrower who uses
the proceeds of the loan to purchase an
asset through an affiliate of the insti-
tution that is acting exclusively in an
agency or brokerage capacity is not
covered by section 23A if the affiliate
retains no portion of the loan proceeds
as a fee or commission for its services.

(b) A somewhat different analysis is
required when the affiliate acting as
agent or broker in the transaction re-
tains a portion of the loan proceeds as
a fee or commission. In such a case, the
portion of the loan not retained by the
affiliate as a fee or commission still
would be outside the coverage of sec-
tion 23A. On the other hand, the por-
tion of the loan retained by the affil-
iate as a fee or commission would be
subject to section 23A because it rep-
resents proceeds of a loan by a deposi-
tory institution to a third party that
are transferred to, and used for the
benefit of, an affiliate of the institu-
tion. The Board hereby grants an ex-
emption from section 23A for such fees
and commissions.

(c) The Board notes that this inter-
pretation would not apply if the securi-
ties or other assets purchased by the
third-party borrower through the affil-
iate of the depository institution were
issued or underwritten by, or sold out
of the inventory of, another affiliate of
the depository institution. In such a
case, proceeds of the loan from the de-
pository institution would be trans-
ferred to, and used for the benefit of,
the affiliate that issued, underwrote, or
sold the asset on a principal basis to
the third party.

(d) The Board also notes that the
transactions described above (including
the loan to the third-party borrower
and any fee or commission paid to the
affiliate of the depository institution
out of the loan proceeds) would be sub-
ject to the market terms requirement
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