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be completed in not more than a few
days.

(b) On the basis of the facts stated,
the Board concluded that the compa-
nies involved would not be subject to
sections 20 and 32 of the Banking Act of
1933, since they would not be prin-
cipally or primarily engaged in the
business of issuing or distributing secu-
rities but would only be issuing their
own stock for a period ordinarily re-
quired for corporate organization. The
Board stated, however, that if either of
the companies should subsequently
issue additional shares frequently and
in substantial amounts relative to the
size of the company’s capital structure,
it would be necessary for the Board to
reconsider the matter.

(c) Apart from the legal question, the
Board noted that an arrangement of
the kind proposed could involve some
dangers to an affiliated bank because
the relationship might tend to impair
the independent judgment that should
be exercised by the bank in appraising
its credits and might cause the com-
pany to be so identified in the minds of
the public with the bank that any fi-
nancial reverses suffered by the com-
pany might affect the confidence of the
public in the bank.

(d) Because of the foregoing conclu-
sion that the companies would not be
subject to sections 20 and 32, it seems
advisable to clarify §218.102, in which
the Board took the position that a
closed-end investment company which
was in process of organization and was
actively engaged in issuing and selling
its shares was subject to section 32 as
long as this activity continued. That
interpretation should be regarded as
applicable only where the cir-
cumstances are such as to indicate
that the issuance of the company’s
stock is a primary or principal activity
of the company. For example, such cir-
cumstances might exist where the ini-
tial stock of a company is actively
issued over a period of time longer
than that ordinarily required for cor-
porate organization, or where, subse-
quent to organization, the company
issues its own stock frequently and in
substantial amounts relative to the
total amount of shares outstanding.

[26 FR 868, Jan. 28, 1961. Redesignated at 61
FR 57289, Nov. 6, 1996]

§250.405

§250.404 Serving as director of mem-
ber bank and corporation selling
own stock.

(a) The Board recently considered the
question whether section 32 of the
Banking Act of 1933 (12 U.S.C. 78) would
be applicable to the service of a direc-
tor of a corporation which planned to
acquire or organize, as proceeds from
the sale of stock became available, sub-
sidiaries to operate in a wide variety of
fields, including manufacturing, for-
eign trade, leasing of heavy equipment,
and real estate development. The cor-
poration had a paid-in capital of about
$60,000 and planned to sell additional
shares at a price totaling $10 million,
with the proviso that if less than $3
million worth were sold by March 1962,
the funds subscribed would be refunded.
It thus appeared to be contemplated
that the sale of stock would take at
least a year, and there appeared to be
no reason for believing that, if the ven-
ture proved successful, additional
shares would not be offered so that the
corporation could continue to expand.

(b) The Board concluded that section
32 would be applicable, stating that al-
though §218.102, as clarified by §218.104,
related to closed-end investment com-
panies, the rationale of that interpre-
tation is applicable to corporations
generally.

[26 FR 2456, Mar. 23, 1961. Redesignated at 61
FR 57289, Nov. 6, 1996]

§250.405 No exception granted a spe-
cial or limited partner.

(a) The Board has been asked on sev-
eral occasions whether section 32 of the
Banking Act of 1933 (12 U.S.C. 78) is ap-
plicable to a director, officer, or em-
ployee of a member bank who is a spe-
cial or limited partner in a firm pri-
marily engaged in the business de-
scribed in that section.

(b) Since the Board cannot issue an
individual permit, it can exempt a lim-
ited or special partner only by amend-
ing part 218 (Regulation R). After the
statute was amended in 1935 so as to
make it applicable to a partner, the
Board carefully considered the desir-
ability of making such an exception.
On several subsequent occasions it has
reconsidered the question. In each in-
stance the Board has decided that in
view of a limited partner’s interest in
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§250.406

the underwriting and distributing busi-
ness, it should not make the exception.

[27 FR 7954, Aug. 10, 1962. Redesignated at 61
FR 57289, Nov. 6, 1996]

§250.406 Serving member bank and in-
vestment advisor with mutual fund
affiliation.

(a) The opinion of the Board of Gov-
ernors of the Federal Reserve System
has been requested with respect to
service as vice president of a corpora-
tion engaged in supplying investment
advice and management services to
mutual funds and others (‘‘Manager’’)
and as director of a member bank.

(b) Section 32 of the Banking Act of
1933 (12 U.S.C. 78), forbids any officer,
director, or employee of any corpora-
tion ‘‘primarily engaged in the issue,
flotation, underwriting, public sale, or
distribution, at wholesale or retail, or
through syndicate participation, of
stocks, bonds, or other similar securi-
ties * * *’ to serve at the same time as
an officer, director, or employee of a
member bank.

(c) Manager has for several years
served a number of different open-end
or mutual funds, as well as individuals,
institutions, and other clients, as an
investment advisor and manager. How-
ever, it appears that Manager has a
close relationship with two of the mu-
tual funds which it serves. A wholly
owned subsidiary of Manager (‘‘Dis-
tributors’’), serves as distributor for
the two mutual funds and has no other
function. In addition, the chairman and
treasurer of Manager, as well as the
president, assistant treasurer, and a di-
rector of Manager, are officers and di-
rectors of Distributors and trustees of
both funds. It appears also that a direc-
tor of Manager is president and direc-
tor of Distributors, while the clerk of
Manager is also clerk of Distributors.
Manager, Distributors and both funds
are listed at the same address in the
local telephone directory.

(d) While the greater part of the total
annual income of Manager during the
past five years has derived from ‘‘indi-
viduals, institutions, and other -cli-
ents’”, it appears that a substantial
portion has been attributable to the in-
volvement with the two funds in ques-
tion. During each of the last four
years, that portion has exceeded a

12 CFR Ch. Il (1-1-03 Edition)

third of the total income of Manager,
and in 1962 it reached nearly 40 percent.

(e) The Board has consistently held
that an open-end or mutual fund is en-
gaged in the activities described in sec-
tion 32, so long as it is issuing its secu-
rities for sale, since it is apparent that
the more or less continued process of
redemption of the stock issued by such
a company would restrict and contract
its activities if it did not continue to
issue the stock. Clearly, a corporation
that is engaged in underwriting or sell-
ing open-end shares, is so engaged.

(f) In connection with incorporated
manager-advisors to open-end or mu-
tual funds, the Board has expressed the
view in a number of cases that where
the corporation served a number of dif-
ferent clients, and the corporate struc-
ture was not interlocked with that of
mutual fund and underwriter in such a
way that it could be regarded as being
controlled by or substantially one with
them, it should not be held to be ‘‘pri-
marily engaged’ in section 32 activi-
ties. On the other hand, where a man-
ager-advisor was created for the sole
purpose of serving a particular fund,
and its activities were limited to that
function, the Board has regarded the
group as a single entity for purposes of
section 32.

(g2) In the present case, the selling or-
ganization is a wholly-owned sub-
sidiary of the advisor-manager, hence
subject to the parent’s control. Stock
of the subsidiary will be voted accord-
ing to decisions by the parent’s board
of directors, and presumably will be
voted for a board of directors of the
subsidiary which is responsive to pol-
icy lines laid down by the parent. Fi-
nancial interests of the parent are ob-
viously best served by an aggressive
selling policy, and, in fact, both the
share and the absolute amount of the
parent’s income provided by the two
funds have shown a steady increase
over recent years. The fact that divi-
dends from Distributors have rep-
resented a relatively small proportion
of the income of Manager, and that
there were, indeed, no dividends in 1961
or 1962, does not support a contrary ar-
gument, in view of the steady increase
in total income of Manager from the
funds and Distributors taken as a
whole.
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