§261.15

(e) Prohibition against disclosure. Ex-
cept as provided in this part, no officer,
employee, or agent of the Board or any
Federal Reserve Bank shall disclose or
permit the disclosure of any unpub-
lished information of the Board to any
person (other than Board or Reserve
Bank officers, employees, or agents
properly entitled to such information
for the performance of official duties).

§261.15 Request for confidential treat-
ment.

(a) Submission of request. Any sub-
mitter of information to the Board who
desires confidential treatment pursu-
ant to 5 U.S.C. 552(b)(4) and §261.14
(a)(4) shall file a request for confiden-
tial treatment with the Board (or in
the case of documents filed with a Fed-
eral Reserve Bank, with that Federal
Reserve Bank) at the time the informa-
tion is submitted or a reasonable time
after submission.

(b) Form of request. Each request for
confidential treatment shall state in
reasonable detail the facts supporting
the request and its legal justification.
Conclusory statements that release of
the information would cause competi-
tive harm generally will not be consid-
ered sufficient to justify confidential
treatment.

(c) Designation and separation of con-
fidential material. All information con-
sidered confidential by a submitter
shall be clearly designated CONFIDEN-
TIAL in the submission and separated
from information for which confiden-
tial treatment is not requested. Failure
to segregate confidential information
from other material may result in re-
lease of the nonsegregated material to
the public without notice to the sub-
mitter.

(d) Ezceptions. This section does not
apply to:

(1) Data collected on forms that are
approved pursuant to the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
and are deemed confidential by the
Board. Any such form deemed confiden-
tial by the Board shall so indicate on
the face of the form or in its instruc-
tions. The data may, however, be dis-
closed in aggregate form in such a
manner that individual company data
is not disclosed or derivable.
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(2) Any comments submitted by a
member of the public on applications
and regulatory proposals being consid-
ered by the Board, unless the Board or
the Secretary determines that con-
fidential treatment is warranted.

(3) A determination by the Board to
comment upon information submitted
to the Board in any opinion or state-
ment issued to the public as described
in §261.14(c).

(e) Special procedures. The Board may
establish special procedures for par-
ticular documents, filings, or types of
information by express provisions in
this part or by instructions on par-
ticular forms that are approved by the
Board. These special procedures shall
take precedence over this section.

§261.16 Request for access to con-
fidential commercial or financial in-
formation.

(a) Request for confidential informa-
tion. A request by a submitter for con-
fidential treatment of any information
shall be considered in connection with
a request for access to that informa-
tion. At their discretion, appropriate
Board or staff members (including Fed-
eral Reserve Bank staff) may act on
the request for confidentiality prior to
any request for access to the docu-
ments.

(b) Notice to the submitter. When a re-
quest for access is received pursuant to
the Freedom of Information Act (b
U.S.C. 552):

(1) The Secretary shall notify a sub-
mitter of the request, if:

(i) The submitter requested confiden-
tial treatment of the information pur-
suant to 5 U.S.C. 552(b)(4); and

(ii) The request by the submitter for
confidential treatment was made with-
in 10 years preceding the date of the re-
quest for access.

(2) Absent a request for confidential
treatment, the Secretary may notify a
submitter of a request for access to in-
formation provided by the submitter if
the Secretary reasonably believes that
disclosure of the information may
cause substantial competitive harm to
the submitter.

(3) The notice given to the submitter
shall:

(i) Be given as soon as practicable
after receipt of the request for access;
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(ii) Describe the request; and

(iii) Give the submitter a reasonable
opportunity, not to exceed ten working
days from the date of notice, to submit
written objections to disclosure of the
information.

(c) Exceptions to mnotice to submitter.
Notice to the submitter need not be
given if:

(1) The Secretary determines that
the request for access should be denied;

(2) The requested information law-
fully has been made available to the
public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The submitter’s claim of confiden-
tiality under 5 U.S.C. 552(b)(4) appears
obviously frivolous or has already been
denied by the Secretary, except that in
this last instance the Secretary shall
give the submitter written notice of
the determination to disclose the infor-
mation at least five working days prior
to disclosure.

(d) Notice to requester. At the same
time the Secretary notifies the sub-
mitter, the Secretary also shall notify
the requester that the request is sub-
ject to the provisions of this section.

(e) Written objections by submitter.
Upon receipt of notice of a request for
access to its information, the sub-
mitter may provide written objections
to release of the information. Such ob-
jections shall state whether the infor-
mation was provided voluntarily or in-
voluntarily to the Board.

(1) If the information was voluntarily
provided to the Board, the submitter
shall provide detailed facts showing
that the information is customarily
withheld from the public.

(2) If the information was not pro-
vided voluntarily to the Board, the
submitter shall provide detailed facts
and arguments showing:

(i) The likelihood of substantial
harm that would be caused to the sub-
mitter’s competitive position; or

(ii) That release of the information
would impair the Board’s ability to ob-
tain necessary information in the fu-
ture.

(f) Determination by Secretary. The
Secretary’s determination whether or
not to disclose any information for
which confidential treatment has been

§261.17

requested pursuant to this section
shall be communicated to the sub-
mitter and the requester immediately.
If the Secretary determines to disclose
the information and the submitter has
objected to such disclosure pursuant to
paragraph (e) of this section, the Sec-
retary shall provide the submitter with
the reasons for disclosure, and shall
delay disclosure for ten working days
from the date of the determination.

(g) Notice of lawsuit. (1) The Secretary
shall promptly notify any submitter of
information covered by this section of
the filing of any suit against the Board
to compel disclosure of such informa-
tion.

(2) The Secretary shall promptly no-
tify the requester of any suit filed
against the Board to enjoin the disclo-
sure of any documents requested by the
requester.

§261.17

(a) Fee schedules. The fees applicable
to a request for records pursuant to
§§261.11 and 261.12 are set forth in Ap-
pendix A to this section. These fees
cover only the full allowable direct
costs of search, duplication, and re-
view. No fees will be charged where the
average cost of collecting the fee (cal-
culated at $5.00) exceeds the amount of
the fee.

(b) Payment procedures. The Secretary
may assume that a person requesting
records pursuant to §261.12 will pay the
applicable fees, unless the request in-
cludes a limitation on fees to be paid or
seeks a waiver or reduction of fees pur-
suant to paragraph (f) of this section.

(1) Advance notification of fees. If the
estimated charges are likely to exceed
$100, the Freedom of Information Office
shall notify the requester of the esti-
mated amount, unless the requester
has indicated a willingness to pay fees
as high as those anticipated. Upon re-
ceipt of such notice, the requester may
confer with the Freedom of Informa-
tion Office to reformulate the request
to lower the costs. The time period for
responding to requests under §261.13(e),
and the processing of the request will
be suspended until the requester agrees
to pay the applicable fees.

(2) Advance payment. The Secretary
may require advance payment of any

Fee schedules; waiver of fees.
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