§263.52

(a) Secretary means the Secretary of
the Board of Governors of the Federal
Reserve System;

(b) Member bank means any bank that
is a member of the Federal Reserve
System.

(c) Institution has the same meaning
as that assigned to it in §263.3(f) of sub-
part A, and includes any foreign bank
with a representative office in the
United States.

[66 FR 38052, Aug. 9, 1991, as amended at 57
FR 13001, Apr. 15, 1992; 58 FR 6363, Jan. 28,
1993]

§263.52 Address for filing.

All papers to be filed with the Board
shall be filed with the Secretary of the
Board of Governors of the Federal Re-
serve System, Washington, DC 20551.

§263.53 Discovery depositions.

(a) In general. In addition to the dis-
covery permitted in subpart A of this
part, limited discovery by means of
depositions shall be allowed for indi-
viduals with knowledge of facts mate-
rial to the proceeding that are not pro-
tected from discovery by any applica-
ble privilege, and of identified expert
witnesses. Except in unusual cases, ac-
cordingly, depositions will be per-
mitted only of individuals identified as
hearing witnesses, including experts.
All discovery depositions must be com-
pleted within the time set forth in
§263.24(d).

(b) Application. A party who desires
to take a deposition of any other par-
ty’s proposed witnesses, shall apply to
the administrative law judge for the
issuance of a deposition subpoena or
subpoena duces tecum. The application
shall state the name and address of the
proposed deponent, the subject matter
of the testimony expected from the de-
ponent and its relevancy to the pro-
ceeding, and the address of the place
and the time, no sooner than ten days
after the service of the subpoena, for
the taking of the deposition. Any such
application shall be treated as a mo-
tion subject to the rules governing mo-
tions practice set forth in §263.23.

(c) Issuance of subpoena. The adminis-
trative law judge shall issue the re-
quested deposition subpoena or sub-
poena duces tecum upon a finding that
the application satisfies the require-
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ments of this section and of §263.24. If
the administrative law judge deter-
mines that the taking of the deposition
or its proposed location is, in whole or
in part, unnecessary, unreasonable, op-
pressive, excessive in scope or unduly
burdensome, he or she may deny the
application or may grant it upon such
conditions as justice may require. The
party obtaining the deposition sub-
poena or subpoena duces tecum shall be
responsible for serving it on the depo-
nent and all parties to the proceeding
in accordance with §263.11.

(d) Motion to quash or modify. A per-
son named in a deposition subpoena or
subpoena duces tecum may file a mo-
tion to quash or modify the subpoena
or for the issuance of a protective
order. Such motions must be filed
within ten days following service of the
subpoena, but in all cases at least five
days prior to the commencement of the
scheduled deposition. The motion must
be accompanied by a statement of the
reasons for granting the motion and a
copy of the motion and the statement
must be served on the party which re-
quested the subpoena. Only the party
requesting the subpoena may file a re-
sponse to a motion to quash or modify,
and any such response shall be filed
within five days following service of
the motion.

(e) Enforcement of a deposition sub-
poena. Enforcement of a deposition
subpoena shall be in accordance with
the procedures set forth in §263.27(d).

(f) Conduct of the deposition. The de-
ponent shall be duly sworn, and each
party shall have the right to examine
the deponent with respect to all non-
privileged, relevant and material mat-
ters. Objections to questions or evi-
dence shall be in the short form, stat-
ing the ground for the objection. Fail-
ure to object to questions or evidence
shall not be deemed a waiver except
where the grounds for the objection
might have been avoided if the objec-
tion had been timely presented. The
discovery deposition shall be tran-
scribed or otherwise recorded as agreed
among the parties.

(g) Protective orders. At any time dur-
ing the taking of a discovery deposi-
tion, on the motion of any party or of
the deponent, the administrative law
judge may terminate or limit the scope
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and manner of the deposition upon a
finding that grounds exist for such re-
lief. Grounds for terminating or lim-
iting the taking of a discovery deposi-
tion include a finding that the dis-
covery deposition is being conducted in
bad faith or in such a manner as to:

(1) Unreasonably annoy, embarrass,
or oppress the deponent;

(2) Unreasonably probe into privilege,
irrelevant or immaterial matters; or

(3) Unreasonably attempt to pry into
a party’s preparation for trial.

§263.54 Delegation to the Office of Fi-
nancial Institution Adjudication.

Unless otherwise ordered by the
Board, administrative adjudications
subject to subpart A of this part shall
be conducted by an administrative law
judge of OFIA.

§263.55 Board as Presiding Officer.

The Board may, in its discretion, des-
ignate itself, one or more of its mem-
bers, or an authorized officer, to act as
presiding officer in a formal hearing. In
such a proceeding, proposed findings
and conclusions, briefs, and other sub-
missions by the parties permitted in
subpart A shall be filed with the Sec-
retary for consideration by the Board.
Sections 263.38 and 263.39 of subpart A
will not apply to proceedings con-
ducted under this section.

§263.56 Initial Licensing Proceedings.

Proceedings with respect to applica-
tions for initial licenses shall include,
but not be limited to, applications for
Board approval under section 3 of the
BHC Act and such proceedings as may
be ordered by the Board with respect to
applications under section 18(c) of the
FDIA. In such initial licensing pro-
ceedings, the procedures set forth in
subpart A of this part shall apply, ex-
cept that the Board may designate a
Board Counsel to represent the Board
in a nonadversary capacity for the pur-
pose of developing for the record infor-
mation relevant to the issues to be de-
termined by the Presiding Officer and
the Board. In such proceedings, Board
Counsel shall be considered to be a
decisional employee for purposes of
§§263.9 and 263.40 of subpart A.

§263.63

Subpart C—Rules and Procedures
for Assessment and Collection
of Civil Money Penalties

§263.60 Scope.

The Uniform Rules set forth in sub-
part A of this part shall govern the
procedures for assessment of civil
money penalties, except as otherwise
provided in this subpart.

§263.61 Opportunity for informal pro-
ceeding.

In the sole discretion of the Board’s
General Counsel, the General Counsel
may, prior to the issuance by the
Board of a notice of assessment of civil
penalty, advise the affected person that
the issuance of a notice of assessment
of civil penalty is being considered and
the reasons and authority for the pro-
posed assessment. The General Counsel
may provide the person an opportunity
to present written materials or request
a conference with members of the
Board’s staff to show that the penalty
should not be assessed or, if assessed,
should be reduced in amount.

§263.62 Relevant considerations
assessment of civil penalty.

In determining the amount of the
penalty to be assessed, the Board shall
take into account the appropriateness
of the penalty with respect to the fi-
nancial resources and good faith of the
person charged, the gravity of the mis-
conduct, the history of previous mis-
conduct, the economic benefit derived
by the person from the misconduct,
and such other matters as justice may
require.

for

§263.63 Assessment order.

(a) In the event of consent to an as-
sessment by the person concerned, or
if, upon the record made at an adminis-
trative hearing, the Board finds that
the grounds for having assessed the
penalty have been established, the
Board may issue a final order of assess-
ment of civil penalty. In its final order,
the Board may modify the amount of
the penalty specified in the notice of
assessment.

(b) An assessment order is effective
immediately upon issuance, or upon
such other date as may be specified
therein, and shall remain effective and
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