§268.407

(d) After 180 days from the date of fil-
ing an appeal with the Commission if
there has been no final decision by the
Commission.

§268.407 Civil action: Equal Pay Act.

A complainant is authorized under
section 16(b) of the Fair Labor Stand-
ards Act (29 U.S.C. 216(b)) to file a civil
action in a court of competent jurisdic-
tion within two years or, if the viola-
tion is willful, three years of the date
of the alleged violation of the Equal
Pay Act regardless of whether he or
she pursued any administrative com-
plaint processing. Recovery of back
wages is limited to two years prior to
the date of filing suit, or to three years
if the violation is deemed willful; liqg-
uidated damages in an equal amount
may also be awarded. The filing of a
complaint or appeal under this part
shall not toll the time for filing a civil
action.

§268.408 Effect of filing a civil action.

Filing a civil action under §§268.406
or 268.407 shall terminate Commission
processing of the appeal. If private suit
is filed subsequent to the filing of an
appeal, the parties are requested to no-
tify the Commission in writing.

Subpart F—Remedies and
Enforcement

§268.501 Remedies and relief.

(a) When the Board, or the Commis-
sion, in an individual case of discrimi-
nation, finds that an applicant or an
employee has been discriminated
against, the Board shall provide full re-
lief which shall include the following
elements in appropriate circumstances:

(1) Notification to all employees of
the Board in the affected facility of
their right to be free of unlawful dis-
crimination and assurance that the
particular types of discrimination
found will not recur;

(2) Commitment that corrective, cu-
rative or preventive action will be
taken, or measures adopted, to ensure
that violations of the law similar to
those found unlawful will not recur;

(3) An unconditional offer to each
identified victim of discrimination of
placement in the position the person
would have occupied but for the dis-
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crimination suffered by that person, or
a substantially equivalent position;

(4) Payment to each identified victim
of discrimination on a make whole
basis for any loss of earnings the per-
son may have suffered as a result of the
discrimination; and

(5) Commitment that the Board shall
cease from engaging in the specific un-
lawful employment practice found in
the case.

(b) Relief for an applicant. (1)(i) When
the Board, or the Commission, finds
that an applicant for employment has
been discriminated against, the Board
shall offer the applicant the position
that the applicant would have occupied
absent discrimination or, if justified by
the circumstances, a substantially
equivalent position unless clear and
convincing evidence indicates that the
applicant would not have been selected
even absent the discrimination. The
offer shall be made in writing. The in-
dividual shall have 15 days from receipt
of the offer within which to accept or
decline the offer. Failure to accept the
offer within the 15-day period will be
considered a declination of the offer,
unless the individual can show that cir-
cumstances beyond his or her control
prevented a response within the time
limit.

(ii) If the offer is accepted, appoint-
ment shall be retroactive to the date
the applicant would have been hired.
Back pay, computed in the manner pre-
scribed in 5 CFR 550.805, shall be award-
ed from the date the individual would
have entered on duty until the date the
individual actually enters on duty un-
less clear and convincing evidence indi-
cates that the applicant would not
have been selected even absent dis-
crimination. Interest on back pay shall
be included in the back pay computa-
tion where sovereign immunity has
been waived. The individual shall be
deemed to have performed service for
the Board during this period for all
purposes except for meeting service re-
quirements for completion of a re-
quired probationary or trial period.

(iii) If the offer of employment is de-
clined, the Board shall award the indi-
vidual a sum equal to the back pay he
or she would have received, computed
in the manner prescribed in 5 CFR
550.805, from the date he or she would
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