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(d) After 180 days from the date of fil-
ing an appeal with the Commission if 
there has been no final decision by the 
Commission.

§ 268.407 Civil action: Equal Pay Act. 
A complainant is authorized under 

section 16(b) of the Fair Labor Stand-
ards Act (29 U.S.C. 216(b)) to file a civil 
action in a court of competent jurisdic-
tion within two years or, if the viola-
tion is willful, three years of the date 
of the alleged violation of the Equal 
Pay Act regardless of whether he or 
she pursued any administrative com-
plaint processing. Recovery of back 
wages is limited to two years prior to 
the date of filing suit, or to three years 
if the violation is deemed willful; liq-
uidated damages in an equal amount 
may also be awarded. The filing of a 
complaint or appeal under this part 
shall not toll the time for filing a civil 
action.

§ 268.408 Effect of filing a civil action. 
Filing a civil action under §§ 268.406 

or 268.407 shall terminate Commission 
processing of the appeal. If private suit 
is filed subsequent to the filing of an 
appeal, the parties are requested to no-
tify the Commission in writing.

Subpart F—Remedies and 
Enforcement

§ 268.501 Remedies and relief. 
(a) When the Board, or the Commis-

sion, in an individual case of discrimi-
nation, finds that an applicant or an 
employee has been discriminated 
against, the Board shall provide full re-
lief which shall include the following 
elements in appropriate circumstances: 

(1) Notification to all employees of 
the Board in the affected facility of 
their right to be free of unlawful dis-
crimination and assurance that the 
particular types of discrimination 
found will not recur; 

(2) Commitment that corrective, cu-
rative or preventive action will be 
taken, or measures adopted, to ensure 
that violations of the law similar to 
those found unlawful will not recur; 

(3) An unconditional offer to each 
identified victim of discrimination of 
placement in the position the person 
would have occupied but for the dis-

crimination suffered by that person, or 
a substantially equivalent position; 

(4) Payment to each identified victim 
of discrimination on a make whole 
basis for any loss of earnings the per-
son may have suffered as a result of the 
discrimination; and 

(5) Commitment that the Board shall 
cease from engaging in the specific un-
lawful employment practice found in 
the case. 

(b) Relief for an applicant. (1)(i) When 
the Board, or the Commission, finds 
that an applicant for employment has 
been discriminated against, the Board 
shall offer the applicant the position 
that the applicant would have occupied 
absent discrimination or, if justified by 
the circumstances, a substantially 
equivalent position unless clear and 
convincing evidence indicates that the 
applicant would not have been selected 
even absent the discrimination. The 
offer shall be made in writing. The in-
dividual shall have 15 days from receipt 
of the offer within which to accept or 
decline the offer. Failure to accept the 
offer within the 15-day period will be 
considered a declination of the offer, 
unless the individual can show that cir-
cumstances beyond his or her control 
prevented a response within the time 
limit. 

(ii) If the offer is accepted, appoint-
ment shall be retroactive to the date 
the applicant would have been hired. 
Back pay, computed in the manner pre-
scribed in 5 CFR 550.805, shall be award-
ed from the date the individual would 
have entered on duty until the date the 
individual actually enters on duty un-
less clear and convincing evidence indi-
cates that the applicant would not 
have been selected even absent dis-
crimination. Interest on back pay shall 
be included in the back pay computa-
tion where sovereign immunity has 
been waived. The individual shall be 
deemed to have performed service for 
the Board during this period for all 
purposes except for meeting service re-
quirements for completion of a re-
quired probationary or trial period. 

(iii) If the offer of employment is de-
clined, the Board shall award the indi-
vidual a sum equal to the back pay he 
or she would have received, computed 
in the manner prescribed in 5 CFR 
550.805, from the date he or she would
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have been appointed until the date the 
offer was declined, subject to the limi-
tation of paragraph (b)(3) of this sec-
tion. Interest on back pay shall be in-
cluded in the back pay computation. 
The Board shall inform the applicant, 
in its offer of employment, of the right 
to this award in the event the offer is 
declined. 

(2) When the Board, or the Commis-
sion, finds that discrimination existed 
at the time the applicant was consid-
ered for employment but also finds by 
clear and convincing evidence that the 
applicant would not have been hired 
even absent discrimination, the Board 
shall nevertheless take all steps nec-
essary to eliminate the discriminatory 
practice and ensure it does not recur. 

(3) Back pay under this paragraph (b) 
for complaints under title VII or the 
Rehabilitation Act may not extend 
from a date earlier than two years 
prior to the date on which the com-
plaint was initially filed by the appli-
cant. 

(c) Relief for an employee. When the 
Board, or the Commission, finds that 
an employee of the Board was discrimi-
nated against, the Board shall provide 
relief, which shall include, but need not 
be limited to, one or more of the fol-
lowing actions: 

(1) Nondiscriminatory placement, 
with back pay computed in the manner 
prescribed in 5 CFR 550.805, unless clear 
and convincing evidence contained in 
the record demonstrates that the per-
sonnel action would have been taken 
even absent the discrimination. Inter-
est on back pay shall be included in the 
back pay computation where sovereign 
immunity has been waived. The back 
pay liability under title VII or the Re-
habilitation Act is limited to two years 
prior to the date the discrimination 
complaint was filed. 

(2) If clear and convincing evidence 
indicates that, although discrimination 
existed at the time the personnel ac-
tion was taken, the personnel action 
would have been taken even absent dis-
crimination, the Board shall neverthe-
less eliminate any discriminatory prac-
tice and ensure it does not recur. 

(3) Cancellation of an unwarranted 
personnel action and restoration of the 
employee. 

(4) Expunction from the Board’s 
records of any adverse materials relat-
ing to the discriminatory employment 
practice. 

(5) Full opportunity to participate in 
the employee benefit denied (e.g., 
training, preferential work assign-
ments, overtime scheduling). 

(d) The Board has the burden of prov-
ing by a preponderance of the evidence 
that the complainant has failed to 
mitigate his or her damages. 

(e) Attorney’s fees or costs—(1) Awards 
of attorney’s fees or costs. The provisions 
of this paragraph relating to the award 
of attorney’s fees or costs shall apply 
to allegations of discrimination prohib-
ited by title VII and the Rehabilitation 
Act. In a decision or final action, the 
Board, administrative judge, or Com-
mission may award the applicant or 
employee reasonable attorney’s fees 
(including expert witness fees) and 
other costs incurred in the processing 
of the complaint. 

(i) A finding of discrimination raises 
a presumption of entitlement to an 
award of attorney’s fees. 

(ii) Any award of attorney’s fees or 
costs shall be paid by the Board. 

(iii) Attorney’s fees are allowable 
only for the services of members of the 
Bar and law clerks, paralegals or law 
students under the supervision of mem-
bers of the Bar, except that no award is 
allowable for the services of any em-
ployee of the Federal Government. 

(iv) Attorney’s fees shall be paid for 
services performed by an attorney after 
the filing of a written complaint, pro-
vided that the attorney provides rea-
sonable notice of representation to the 
Board, administrative judge or Com-
mission, except that fees are allowable 
for a reasonable period of time prior to 
the notification of representation for 
any services performed in reaching a 
determination to represent the com-
plainant. The Board is not required to 
pay attorney’s fees for services per-
formed during the pre-complaint proc-
ess, except that fees are allowable 
when the Commission affirms on ap-
peal an administrative judge’s decision 
finding discrimination after the Board 
takes final action by not implementing 
an administrative judge’s decision. 
Written submissions to the Board that 
are signed by the representative shall
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be deemed to constitute notice of rep-
resentation. 

(2) Amount of awards. (i) When the 
Board, administrative judge or the 
Commission determines an entitlement 
to attorney’s fees or costs, the com-
plainant’s attorney shall submit a 
verified statement of attorney’s fees 
(including expert witness fees) and 
other costs, as appropriate, to the 
Board or administrative judge within 
30 days of receipt of the decision and 
shall submit a copy of the statement to 
the Board. A statement of attorney’s 
fees and costs shall be accompanied by 
an affidavit executed by the attorney 
of record itemizing the attorney’s 
charges for legal services. The Board 
may respond to a statement of attor-
ney’s fees and costs within 30 days of 
its receipt. The verified statement, ac-
companying affidavit and any Board 
response shall be made a part of the 
complaint file. 

(ii)(A) The Board or administrative 
judge shall issue a decision deter-
mining the amount of attorney’s fees 
or costs due within 60 days of receipt of 
the statement and affidavit. The deci-
sion shall include a notice of right to 
appeal to the EEOC along with EEOC 
Form 573, Notice of Appeal/Petition 
and shall include the specific reasons 
for determining the amount of the 
award. 

(B) The amount of attorney’s fees 
shall be calculated using the following 
standards: The starting point shall be 
the number of hours reasonably ex-
pended multiplied by a reasonable 
hourly rate. There is a strong presump-
tion that this amount represents the 
reasonable fee. In limited cir-
cumstances, this amount may be re-
duced or increased in consideration of 
the degree of success, quality of rep-
resentation, and long delay cause by 
the Board. 

(C) The costs that may be awarded 
are those authorized by 28 U.S.C. 1920 
to include: Fees of the reporter for all 
or any of the stenographic transcript 
necessarily obtained for use in the 
case; fees and disbursements for print-
ing and witnesses; and fees for exem-
plification and copies necessarily ob-
tained for use in the case. 

(iii) Witness fees shall be awarded in 
accordance with the provisions of 28 

U.S.C. 1821, except that no award shall 
be made for a Federal employee who is 
in a duty status when made available 
as a witness.

§ 268.502 Compliance with final Com-
mission decisions. 

(a) Relief ordered in a final Commis-
sion decision, if accepted pursuant to 
§ 268.405(c) as a final decision, or not 
acted upon the Board within the time 
periods of § 268.405(c), is mandatory and 
binding on the Board except as pro-
vided in this section. Failure to imple-
ment ordered relief shall be subject to 
judicial enforcement as specified in 
§ 268.503(f). 

(b) Notwithstanding paragraph (a) of 
this section, when the Board requests 
reconsideration and the case involves 
removal, separation, or a suspension 
continuing beyond the date of the re-
quest for reconsideration, and when the 
decision orders retroactive restoration, 
the Board shall comply with the deci-
sion to the extent of the temporary or 
conditional restoration of the em-
ployee to duty status in the position 
specified by the Commission, pending 
the outcome of the Board’s request for 
reconsideration. 

(1) Service under the temporary or 
conditional restoration provisions of 
this paragraph (b) shall be credited to-
ward the completion of a probationary 
or trial period or the completion of the 
service requirement for career tenure, 
if the Commission upholds its decision 
after reconsideration. 

(2) When the Board requests reconsid-
eration, it may delay the payment of 
any amounts ordered to be paid to the 
complainant until after the request for 
reconsideration is resolved. If the 
Board delays payment of any amount 
pending the outcome of the request to 
reconsider and the resolution of the re-
quest requires the Board to make the 
payment, then the Board shall pay in-
terest from the date of the original ap-
pellate decision until payment is made. 

(3) The Board shall notify the Com-
mission and the employee in writing at 
the same time it requests reconsider-
ation that the relief it provides is tem-
porary or conditional and, if applica-
ble, that it will delay the payment of 
any amounts owed but will pay inter-
est as specified in paragraph (b)(2) of
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