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(6) Other Institutional Investors sat-
isfactory to SBA.

(d) Voting requirement. The investors
required for you to satisfy diversity
may not delegate their voting rights to
any Person who is your Associate, or
who Controls, is Controlled by, or is
under Common Control with any of
your Associates, without prior SBA ap-
proval.

(e) Requirement to maintain diversity.
You must maintain management-own-
ership diversity while you are a NMVC
Company. If, at any time, you no
longer have the required management-
ownership diversity, you must:

(1) Notify SBA within 10 days; and

(2) Re-establish diversity within six
months.

[66 FR 28609, May 23, 2001; 66 FR 32894, June
19, 2001]

§108.160 Special rules for NMVC Com-
panies formed as limited partner-
ships.

(a) Entity General Partner. (1) A gen-
eral partner which is a corporation,
limited liability company or partner-
ship (an ‘“Entity General Partner”)
shall be organized under state law sole-
ly for the purpose of serving as the gen-
eral partner of one or more NMVC com-
panies.

(2) SBA must approve any person who
will serve as an officer, director, man-
ager, or general partner of the Entity
General Partner. This provision must
be stated in an Entity General Part-
ner’s Certificate of Incorporation, oper-
ating agreement, limited partnership
agreement or other similar governing
instrument.

(3) An Entity General Partner is sub-
ject to the same examination and re-
porting requirements as a NMVC Com-
pany under sections 361 and 362 of the
Act. The restrictions and obligations
imposed upon a NMVC Company by
§§108.1810, 108.30, 108.410 through 108.450,
108.470, 108.500, 108.510, 108.585, 108.600,
108.680, 108.690 through 108.692, and
108.1910 apply also to an Entity General
Partner of a NMVC Company.

(4) The general partner(s) of your En-
tity General Partner(s) will be consid-
ered your general partner.

(5) If your Entity General Partner is
a limited partnership, its limited part-
ners may be considered your Control
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Person(s) if they meet the definition
for Control Person in §108.50.

(b) Other requirements for Partnership
NMVC Companies. If you are a Partner-
ship NMVC Company:

(1) You must have a minimum dura-
tion of 10 years or two years following
the maturity of your last-maturing Le-
verage security, whichever is longer.
After 10 years, if all Leverage has been
repaid or redeemed and all amounts
due SBA, its agent, or Trustee have
been paid, the Partnership NMVC Com-
pany may be terminated by a vote of
your partners;

(2) None of your general partner(s)
may be removed or replaced by your
limited partners without prior written
approval of SBA;

(3) Any transferee of, or successor in
interest to, your general partner shall
have only the rights and liabilities of a
limited partner pending SBA’s written
approval of such transfer or succession;
and

(4) You must incorporate all the pro-
visions in this paragraph (b) in your
limited partnership agreement.

(c) Obligations of a Control Person. All
Control Persons are bound by the dis-
ciplinary provisions of sections 365 and
366 of the Act and by the conflict-of-in-
terest rules under §108.730. The term
NMVC Company, as used in §§108.30,
108.460, and 108.680, includes all of the
NMVC Company’s Control Persons. The
conditions specified in §108.1810 and
§108.1910 apply to all general partners.

(d) Liability of general partner for part-
nership debts to SBA. Subject to section
365 of the Act, your general partner is
not liable solely by reason of its status
as a general partner for repayment of
any Leverage or debts you owe to SBA
unless SBA, in the exercise of reason-
able investment prudence, and with re-
gard to your financial soundness, de-
termines otherwise prior to the pur-
chase or guaranty of your Leverage.

(e) Special Leverage requirement. Be-
fore your first issuance of Leverage,
you must furnish SBA with evidence
that you qualify as a partnership for
tax purposes, either by a ruling from
the Internal Revenue Service or by an
opinion of counsel.
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§108.200

CAPITALIZING A NMVC COMPANY

§108.200 Adequate capital for NMVC
Companies.

You must meet the requirements of
§§108.200-108.230 in order to qualify for
designation as a NMVC Company and
to receive Leverage.

§108.210 Minimum capital require-
ments for NMVC Companies.

You must have Regulatory Capital of
at least $5,000,000 and Leverageable
Capital of at least $500,000 to become a
NMVC Company.

§108.230 Private Capital for
Companies.

(a) General. Private Capital means
the contributed capital of a NMVC
Company, plus unfunded binding com-
mitments by Institutional Investors
(including commitments evidenced by
a promissory note) to contribute cap-
ital to a NMVC Company.

(b) Contributed capital. For purposes
of this section, contributed -capital
means the paid-in capital and paid-in
surplus of a Corporate NMVC Com-
pany, the members’ paid-in capital of a
LLC NMVC Company, or the partners’
paid-in capital of a Partnership NMVC
Company, in each case subject to the
limitations in paragraph (c) of this sec-
tion.

(c) Ezxclusions from Private Capital.
Private Capital does not include:

(1) Funds borrowed by a NMVC Com-
pany from any source.

(2) Funds obtained through the
issuance of Leverage.

(3) Funds obtained directly from any
Federal agency or department.

(4) Any portion of a commitment
from an Institutional Investor with a
net worth of less than $10 million that
exceeds 10 percent of such Institutional
Investor’s net worth.

(5) A commitment from an investor if
SBA determines that the collectability
of the commitment is questionable.

(d) Limitations on including mon-cash
capital contributions in Private Capital.
Private Capital does not include cap-
ital contributions in a form other than
cash, except as provided in this para-
graph (d). Subject to SBA’s prior ap-
proval, Private Capital may include
payments made on behalf of an Appli-
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cant or Conditionally Approved NMVC
Company before the Applicant or Con-
ditionally Approved NMVC Company
becomes a NMVC Company for organi-
zational expenses and Management Ex-
penses incurred by the Applicant or the
Conditionally Approved NMVC Com-
pany prior to its becoming a NMVC
Company.

(e) Contributions with borrowed funds.
You may not accept any capital con-
tribution made with funds borrowed by
a Person seeking to own an equity in-
terest (whether direct or indirect, ben-
eficial or of record) of at least 10 per-
cent of your Private Capital. This ex-
clusion does not apply if:

(1) Such Person’s net worth is at
least twice the amount borrowed; or

(2) SBA gives its prior written ap-
proval of the capital contribution.

[66 FR 28609, May 23, 2001, as amended at 67
FR 68502, Nov. 12, 2002]

Subpart D—Application and Ap-
proval Process for NMVC
Company Designation

§108.300 When and how to apply for
designation as a NMVC Company.

(a) Notice of Funds Availability
(““NOFA”’). SBA will publish a NOFA in
the FEDERAL REGISTER, advising poten-
tial applicants of the availability of
funds for the NMVC program. An enti-
ty may then submit an application for
designation as a NMVC Company.
When submitting its application, an
Applicant must comply with both these
regulations and any requirements spec-
ified in the NOFA, including submis-
sion deadlines. The NOFA may specify
limitations, special rules, procedures,
and restrictions for a particular fund-
ing round.

(b) Application form. An Applicant
must apply for designation as a NMVC
Company using the application packet
provided by SBA. Upon receipt of an
application, SBA may request clari-
fying or technical information on the
materials submitted as part of the ap-
plication.

§108.310 Contents of application.

Each Applicant must submit a com-
plete application, including the fol-
lowing:
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