§108.400

have satisfied the requirement in para-
graph (a)(1)(i)(B) of this section to
raise matching resources in the
amount of at least 30 percent of its
Regulatory Capital if the Conditionally
Approved NMVC Company—

(i) Already has raised at least 20 per-
cent of the total amount of required
matching resources; and

(ii) Has a viable plan that reasonably
projects its capacity to raise the re-
mainder of the required amount of
matching resources.

(2) Request for exception. Before the
expiration of the time period given to
it by SBA to meet the requirements to
become a NMVC Company, a Condi-
tionally Approved NMVC Company
may submit to SBA a request that SBA
grant the exception described in para-
graph (b)(1) of this section. Such Condi-
tionally Approved NMVC must present
to SBA evidence of good cause for such
request, as well as evidence supporting
the elements of the exception described
in paragraph (b)(1) of this section.

(3) No applicability to Regulatory Cap-
ital. The exception described in this
section applies only to matching re-
sources for the Operational Assistance
grant award. Under no circumstances
will SBA designate a Conditionally Ap-
proved NMVC Company as a NMVC
Company if such Conditionally Ap-
proved NMVC Company does not raise
the required amount of Regulatory
Capital within the time period SBA
gave it to do so.

[66 FR 28609, May 23, 2001, as amended at 67
FR 68503, Nov. 12, 2002]

Subpart F—Changes in
Ownership, Structure, or Control

CHANGES IN CONTROL OR, OWNERSHIP OF
NMVC COMPANY

§108.400 Changes in ownership of 10
percent or more of NMVC Company
but no change of Control.

You must obtain SBA’s prior written
approval for any proposed transfer or
issuance of ownership interests that re-
sults in the ownership (beneficial or of
record) by any Person, or group of Per-
sons acting in concert, of at least 10
percent of any class of your stock,
partnership capital or membership in-
terests.
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§108.410 Changes in Control of NMVC
Company (through change in own-
ership or otherwise).

You must obtain SBA’s prior written
approval for any proposed transaction
or event that results in Control by any
Person(s) not previously approved by
SBA.

§108.420 Prohibition on exercise of
ownership or Control rights in
NMVC Company before SBA ap-
proval.

Without prior written SBA approval,
no change of ownership or Control may
take effect and no officer, director, em-
ployee or other Person acting on your
behalf shall:

(a) Register on your books any trans-
fer of ownership interest to the pro-
posed new owner(s);

(b) Permit the proposed new owner(s)
to exercise voting rights with respect
to such ownership interest (including
directly or indirectly procuring or vot-
ing any proxy, consent or authoriza-
tion as to such voting rights at any
meeting of shareholders, partners or
members);

(c) Permit the proposed new owner(s)
to participate in any manner in the
conduct of your affairs (including exer-
cising control over your books, records,
funds or other assets; participating di-
rectly or indirectly in any disposition
thereof; or serving as an officer, direc-
tor, partner, manager, employee or
agent); or

(d) Allow ownership or Control to
pass to another Person.

§108.430 Notification to SBA of trans-
actions that may change ownership
or Control.

You must promptly notify SBA as
soon as you have knowledge of trans-
actions or events that may result in a
transfer of Control or ownership of at
least 10 percent of your capital. If there
is any doubt as to whether a particular
transaction or event will result in such
a change, report the facts to SBA.

§108.440 Standards governing prior
SBA approval for a proposed trans-
fer of Control.

SBA approval is contingent upon full
disclosure of the real parties in inter-
est, the source of funds for the new
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owners’ interest, and other data re-
quested by SBA. As a condition of ap-
proving a proposed transfer of control,
SBA may:

(a) Require an increase in your Regu-
latory Capital;

(b) Require the new owners or the
transferee’s Control Person(s) to as-
sume, in writing, personal liability for
your Leverage, effective only in the
event of their direct or indirect partici-
pation in any transfer of Control not
approved by SBA; or

(c) Require compliance with any
other conditions set by SBA, including
compliance with the requirements for
minimum capital and management-
ownership diversity as in effect at such
time for new NMVC Companies.

§108.450 Notification to SBA of pledge
of NMVC Company’s shares.

(a) You must notify SBA in writing,
within 30 calendar days, of the terms of
any transaction in which:

(1) Any Person, or group of Persons
acting in concert, pledges shares of
your stock (or equivalent ownership in-
terests) as collateral for indebtedness;
and

(2) The shares pledged are at least 10
percent of your Regulatory Capital.

(b) If the transaction creates a
change of ownership or Control, you
must comply with §108.400 or §108.410,
as appropriate.

RESTRICTIONS ON COMMON CONTROL OR
OWNERSHIP OF TWO OR MORE NMVC
COMPANIES

§108.460 Restrictions on Common
Control or ownership of two (or
more) NMVC Companies.

Without SBA’s prior written ap-
proval, you must not have an officer,
director, manager, Control Person, or
owner (with a direct or indirect owner-
ship interest of at least 10 percent) who
is also:

(a) An officer, director, manager,
Control Person, or owner (with a direct
or indirect ownership interest of at
least 10 percent) of another NMVC
Company; or

(b) An officer or director of any Per-
son that directly or indirectly controls,
or is controlled by, or is under Com-
mon Control with, another NMVC Com-
pany.

§108.503

CHANGE IN STRUCTURE OF NMVC
COMPANY

§108.470 SBA approval of merger, con-
solidation, or reorganization of
NMVC Company.

You may not merge, consolidate,
change form of organization (corpora-
tion or partnership) or reorganize with-
out SBA’s prior written approval. Any
such merger or consolidation will be
subject to §108.440.

Subpart G—Managing the
Operations of a NMVC Company

GENERAL REQUIREMENTS

§108.500 Lawful operations under the
Act.

You must engage only in the activi-
ties contemplated by the Act and in no
other activities.

§108.502 Representations to the pub-
lic.

You may not represent or imply to
anyone that the SBA, the U.S. Govern-
ment or any of its agencies or officers
has approved any ownership interests
you have issued or obligations you
have incurred. Be certain to include a
statement to this effect in any solicita-
tion to investors. Example: You may
not represent or imply that ‘““SBA
stands behind the NMVC Company’’ or
that ‘““Your capital is safe because
SBA’s experts review proposed invest-
ments to make sure they are safe for
the NMVC Company.”’

§108.503 NMVC Company’s adoption
of an approved valuation policy.

(a) Valuation guidelines. You must
prepare, document and report the valu-
ations of your Loans and Investments
in accordance with the Valuation
Guidelines for SBICs issued by SBA.
These guidelines may be obtained from
SBA’s Investment Division.

(b) SBA approval of valuation policy.
You must have a written valuation pol-
icy approved by SBA for use in deter-
mining the value of your Loans and In-
vestments. You must either:

(1) Adopt without change the model
valuation policy set forth in section III
of the Valuation Guidelines for SBICs;
or
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