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sign the contract and return it to the
procuring activity within three (3) days
of receipt.

(c) In order to be eligible to receive a
sole source 8(a) contract, a firm must
be a current Participant on the date of
award. (See §124.507(d) for competitive
8(a) awards.)

§124.509 What are non-8(a) business
activity targets?

(a) General. (1) To ensure that Par-
ticipants do not develop an unreason-
able reliance on 8(a) awards, and to
ease their transition into the competi-
tive marketplace after graduating from
the 8(a) BD program, Participants
must make maximum efforts to obtain
business outside the 8(a) BD program.

(2) During both the developmental
and transitional stages of the 8(a) BD
program, a Participant must make sub-
stantial and sustained efforts, includ-
ing following a reasonable marketing
strategy, to attain the targeted dollar
levels of non-8(a) revenue established
in its business plan. It must attempt to
use the 8(a) BD program as a resource
to strengthen the firm for economic vi-
ability when program benefits are no
longer available.

(b) Required mon-8(a) business activity
targets during transitional stage. (1) Gen-
eral. During the transitional stage of
the 8(a) BD program, a Participant
must achieve certain targets of non-
8(a) contract revenue (i.e., revenue
from other than sole source or com-
petitive 8(a) contracts). These targets
are called non-8(a) business activity
targets and are expressed as a percent-
age of total revenue. The targets call
for an increase in non-8(a) revenue over
time.

(2) Non-8(a) business activity targets.
During their transitional stage of pro-
gram participation, Participants must
meet the following non-8(a) business
activity targets each year:

Non-8(a) business
activity targets (re-
quired minimum
non-8(a) revenue
as a percentage
of total revenue)

Participant’s year in the transitional stage

15
25
35
45
55
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(3) Compliance with non-8(a) business
activity targets. SBA will measure the
Participant’s compliance with the ap-
plicable non-8(a) business activity tar-
get at the end of each program year in
the transitional stage based on the
Participant’s latest fiscal year-end
total revenue. Thus, at the end of the
first year in the transitional stage of
program participation, SBA will com-
pare the Participant’s non-8(a) revenue
to its total revenue during that first
year. If appropriate, SBA will require
remedial measures during the subse-
quent program year. Thus, for example,
non-compliance with the required non-
8(a) business activity target in year
one of the transitional stage would
cause SBA to initiate remedial meas-
ures under paragraph (d) of this section
for year two in the transitional stage.

(4) Certification of compliance. A Par-
ticipant must certify as part of its
offer that it complies with the applica-
ble non-8(a) business activity target or
with the measures imposed by SBA
under paragraph (d) of this section be-
fore it can receive any 8(a) contract
during the transitional stage of the 8(a)
BD program.

(c) Reporting and verification of busi-
ness activity. (1) Once admitted to the
8(a) BD program, a Participant must
provide to SBA as part of its annual re-
view:

(i) Annual financial statements with
a breakdown of 8(a) and non-8(a) rev-
enue in accord with §124.602; and

(ii) An annual report within 30 days
from the end of the program year of all
non-8(a) contracts, options, and modi-
fications affecting price executed dur-
ing the program year.

(2) At the end of each year of partici-
pation in the transitional stage, the
BOS assigned to work with the Partici-
pant will review the Participant’s total
revenues to determine whether the
non-8(a) revenues have met the appli-
cable target. In determining compli-
ance, SBA will compare all 8(a) reve-
nues received during the year, includ-
ing those from options and modifica-
tions, to all non-8(a) revenues received
during the year.

(d) Consequences of mot meeting com-
petitive business mix targets. (1) Except
as set forth in paragraph (e) of this sec-
tion, beginning at the end of the first

378



Small Business Administration

year in the transitional stage (the fifth
year of participation in the 8(a) BD
program), any firm that does not meet
its applicable competitive business mix
target for the just completed program
year will be ineligible for sole source
8(a) contracts in the current program
year, unless and until the Participant
corrects the situation as described in
paragraph (d)(2) of this section.

(2) If SBA determines that an 8(a)
Participant has failed to meet its ap-
plicable competitive business mix tar-
get during any program year in the
transitional stage of program partici-
pation, SBA may increase its moni-
toring of the Participant’s contracting
activity during the ensuing program
year. SBA will also notify the Partici-
pant in writing that the Participant
will not be eligible for further 8(a) sole
source contract awards until it has
demonstrated to SBA that it has com-
plied with its non-8(a) business activity
requirements as described in para-
graphs (d)(2)(i) and (d)(2)(ii) of this sec-
tion. In order for a Participant to come
into compliance with the non-8(a) busi-
ness activity target and be eligible for
further 8(a) sole source contracts, it
may:

(i) Wait until the end of the current
program year and demonstrate to SBA
as part of the normal annual review
process that it has met the revised
non-8(a) business activity target; or

(ii) At its option, submit information
regarding its non-8(a) revenue to SBA
quarterly throughout the current pro-
gram year in an attempt to come into
compliance before the end of the cur-
rent program year. If the Participant
satisfies the requirements of para-
graphs (d)(2)(i1)(A) or (A)2)Hi)B) of
this section, SBA will reinstate the
Participant’s ability to get sole source
8(a) contracts prior to its annual re-
view.

(A) To qualify for reinstatement dur-
ing the first six months of the current
program year (i.e., at either the first or
second quarterly review), the Partici-
pant must demonstrate that it has re-
ceived non-8(a) revenue and new non-
8(a) contract awards that are equal to
or greater than the dollar amount by
which it failed to meet its non-8(a)
business activity target for the just
completed program year. For this pur-
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pose, SBA will not count options on ex-
isting non-8(a) contracts in deter-
mining whether a Participant has re-
ceived new non-8(a) contract awards.

(B) To qualify for reinstatement dur-
ing the last six months of the current
program year (i.e., at either the nine-
month or one year review), the Partici-
pant must demonstrate that it has
achieved its non-8(a) business activity
target as of that point in the current
program year.

Example 1 to paragraph (d)(2). Firm A had
$10 million in total revenue during year 2 in
the transitional stage (year 6 in the pro-
gram), but failed to meet the minimum non-
8(a) business activity target of 25 percent. It
had 8(a) revenues of $8.5 million and non-8(a)
revenues of $1.5 million (15 percent). Based
on total revenues of $10 million, Firm A
should have had at least $2.5 million in non-
8(a) revenues. Thus, Firm A missed its target
by $1 million (its target ($2.5 million) minus
its actual non-8(a) revenues ($1.5 million)).
Because Firm A did not achieve its non-8(a)
business activity target, it cannot receive
8(a) sole source awards until correcting that
situation. The firm may wait until the next
annual review to establish that it has met
the revised target, or it can choose to report
contract awards and other non-8(a) revenue
to SBA quarterly. Firm A elects to submit
information to SBA quarterly in year 3 of
the transitional stage (year 7 in the pro-
gram). In order to be eligible for sole source
8(a) contracts after either its 3 month or 6
month review, Firm A must show that it has
received non-8(a) revenue and/or been award-
ed new non-8(a) contracts totaling $1 million
(the amount by which it missed its target in
year 2 of the transitional stage).

Example 2 to paragraph (d)(2). Firm B had
$10 million in total revenue during year 2 in
the transitional stage (year 6 in the pro-
gram), of which $8.5 million were 8(a) reve-
nues and $1.5 million were non-8(a) revenues.
At its first two quarterly reviews during
year 3 of the transitional stage (year 7 in the
program), Firm B could not demonstrate
that it had received at least $1 million in
non-8(a) revenue and new non-8(a) awards. In
order to be eligible for sole source 8(a) con-
tracts after its 9 month or 1 year review,
Firm B must show that at least 35% (the
non-8(a) business activity target for year 3 in
the transitional stage) of all revenues re-
ceived during year 3 in the transitional stage
as of that point are from non-8(a) sources.

(3) In determining whether a Partici-
pant has achieved its required non-8(a)
business activity target at the end of
any program year in the transitional
stage, or whether a Participant that
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failed to meet the target for the pre-
vious program year has achieved the
required level of non-8(a) business at
its nine-month review, SBA will meas-
ure 8(a) support by adding the base
year value of all 8(a) contracts awarded
during the applicable program year to
the value of all options and modifica-
tions executed during that year.

(4) As a condition of eligibility for
new 8(a) contracts, SBA may also im-
pose other requirements on a Partici-
pant that fails to achieve the non-8(a)
business activity targets. These in-
clude requiring the Participant to ob-
tain management assistance, technical
assistance, and/or counseling, and/or
attend seminars relating to manage-
ment assistance, business development,
financing, marketing, accounting, or
proposal preparation.

(5) SBA may initiate proceedings to
terminate a Participant from the 8(a)
BD program where the firm makes no
good faith efforts to obtain non-8(a)
revenues.

(e) Waiver of sole source prohibition. (1)
The AA/8(a)BD, or his or her designee,
may waive the requirement prohibiting
a Participant from receiving further
sole source 8(a) contracts when a Par-
ticipant does not meet its non-8(a)
business activity target where a denial
of a sole source contract would cause
severe economic hardship on the Par-
ticipant so that the Participant’s sur-
vival may be jeopardized, or where ex-
tenuating circumstances beyond the
Participant’s control caused the Par-
ticipant not to meet its non-8(a) busi-
ness activity target. The decision to
grant or deny a request for a waiver is
at SBA’s discretion, and no appeal may
be taken with respect to that decision.

(2) The SBA Administrator on a non-
delegable basis may waive the require-
ment prohibiting a Participant from
receiving further sole source 8(a) con-
tracts when the Participant does not
meet its non-8(a) business activity tar-
get where the head of a procuring ac-
tivity represents to the SBA Adminis-
trator that award of a sole source 8(a)
contract to the Participant is needed
to achieve significant interests of the
Government.
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§124.510 What percentage of work
must a Participant perform on an
8(a) contract?

(a) To assist the business develop-
ment of Participants in the 8(a) BD
program, an 8(a) contractor must per-
form certain percentages of work with
its own employees. These percentages
and the requirements relating to them
are the same as those established for
small business set-aside prime contrac-
tors, and are set forth in §125.6 of this
title.

(b) A Participant must certify in its
offer that it will meet the applicable
percentage of work requirement. SBA
will determine whether the firm will be
in compliance as of the date of award
of the contract for both sealed bid and
negotiated procurements.

(c) Indefinite quantity contracts. (1) In
order to ensure that the required per-
centage of costs on an indefinite quan-
tity 8(a) award is performed by the
Participant, the Participant must dem-
onstrate semiannually that it has per-
formed the required percentage to that
date. For a service or supply contract,
this does not mean that the Partici-
pant must perform 50 percent of the ap-
plicable costs for each task order with
its own force, or that a Participant
must have performed 50 percent of the
applicable costs at any point in time
during the contract’s life. Rather, the
Participant must perform 50 percent of
the applicable costs for the combined
total of all task orders issued to date
at six month intervals.

Example to paragraph (c)(1). Two task or-
ders are issued under an 8(a) indefinite quan-
tity service contract during the first six
months of the contract. If $100,000 in per-
sonnel costs are incurred on the first task
order, 90% of those costs ($90,000) are in-
curred for performance by the Participant’s
own work force, and the second task order
also requires $100,000 in personnel costs, the
Participant would have to perform only 10
percent of the personnel costs on the second
task order because it would still have per-
formed 50% of the total personnel costs at
the end of the six-month period ($100,000 out
of $200,000).

(2) Where there is a guaranteed min-
imum condition in an indefinite quan-
tity 8(a) award, the required perform-
ance of work percentage need not be
met on task orders issued during the
first six months of the contract. In
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