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those circumstances where Agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the Agency has the burden of proving 
that compliance with § 136.160 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration or burdens must be 
made by the Administrator or Deputy 
Administrator after considering all 
Agency resources available for use in 
the funding and operation of the con-
ducted program or activity and must 
be accompanied by a written statement 
of the reasons for reaching that conclu-
sion. The Administrator or Deputy Ad-
ministrator’s decision shall be made 
within 30 days of the initial decision by 
Agency personnel that an action would 
result in such an alteration or burdens. 
If an action required to comply with 
this section would result in such as al-
teration or such burdens, the Agency 
shall take any other action that would 
not result in such an alteration or such 
burdens but would nevertheless ensure 
that, to the maximum extent possible, 
individuals with handicaps receive the 
benefits and services of the program or 
activity.

§§ 136.161–136.169 [Reserved]

§ 136.170 Compliance procedures. 
(a) Applicability. Except as provided 

in paragraph (b) of this section, this 
section applies to all allegations of dis-
crimination on the basis of handicap in 
programs or activities conducted by 
the Agency. 

(b) Employment complaints. The Agen-
cy shall process complaints alleging 
violations of section 504 with respect to 
employment according to the proce-
dures established by EEOC in 29 CFR 
part 1613 pursuant to section 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 
791). 

(c) Filing a complaint—(1) Who may 
file. Any person who believes that he or 
she has been subjected to discrimina-
tion prohibited by this part may file a 
complaint. An authorized representa-
tive of such person may file a com-
plaint on his or her behalf. Any person 
who believes that any specific class of 
persons has been subjected to discrimi-

nation prohibited by this part and who 
is a member of that class, or the au-
thorized representative of a member of 
that class, may file a complaint. 

(2) Confidentiality. The Chief, Office of 
Civil Rights Compliance (OCRC), shall 
hold in confidence the identity of any 
person submitting a complaint, unless 
the person submits written authoriza-
tion otherwise, except to the extent 
necessary to carry out the purposes of 
this part, including the conduct of any 
investigation, hearing, or proceeding 
under this part, or to cooperate with 
the Office of Inspector General in the 
performance of its responsibilities 
under the Inspector General Act of 
1978, as amended. 

(3) When to file. Complaints shall be 
filed within 180 days of the alleged act 
of discrimination, except when this 
deadline is extended by the Chief, 
OCRC, for good cause shown. For pur-
poses of determining when a complaint 
is timely filed under this paragraph, a 
complaint mailed to the Agency shall 
be deemed filed on the date it is post-
marked. Any other complaint shall be 
deemed filed on the date it is received 
by the Agency. 

(4) How to file. Complaints may be de-
livered or mailed to the Chief, OCRC, 
Small Business Administration, 1441 L 
Street NW.—Room 501, Washington, DC 
20416. Any other SBA official receiving 
a complaint under this part shall for-
ward such complaint immediately to 
the Chief, OCRC. 

(d) Notification to the Architectural and 
Transportation Barriers Compliance 
Board. The agency shall promptly send 
to the Architectural and Transpor-
tation Barriers Compliance Board a 
copy of any complaint alleging that a 
building or facility that is subject to 
the Architectural Barriers Act of 1968, 
as amended, 42 U.S.C. 4151–4157 is not 
readily accessible to and usable by in-
dividuals with handicaps. 

(e) Acceptance of complaint. (1) The 
Chief, OCRC, shall accept a complete 
complaint that is filed in accordance 
with paragraph (c) of this section and 
over which the Agency has jurisdic-
tion. The Chief, OCRC, shall notify the 
complainant and the respondent of re-
ceipt and acceptance of the complaint. 

(2) If the Chief, OCRC, receives a 
complaint that is not complete, he or 
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she shall notify the complainant, with-
in 30 days of receipt of the incomplete 
complaint, that additional information 
is needed. If the complainant fails to 
furnish the necessary information 
within 30 days of receipt of this notice, 
the Chief, OCRC, shall dismiss the com-
plaint without prejudice. 

(3) If the Chief, OCRC, receives a 
complaint over which the Agency does 
not have jurisdiction, he or she shall 
promptly notify the complainant and 
shall make reasonable efforts to refer 
the complaint to the appropriate Gov-
ernment entity. 

(f) Investigation/Conciliation. (1) With-
in 180 days of the receipt of a complete 
complaint the Chief, OCRC, shall com-
plete the investigation of the com-
plaint and attempt informal resolu-
tion. If no informal resolution is 
achieved, the Chief, OCRC, shall issue a 
letter of findings. 

(2) The Chief, OCRC, may require 
Agency employees to cooperate in the 
investigation and attempted resolution 
of complaints. Employees who are re-
quired to participate in any investiga-
tion under this section shall do so as 
part of their official duties and during 
regular duty hours. 

(3) The Chief, OCRC, shall furnish the 
complainant and the respondent with a 
copy of the investigative report and 
provide the complainant and respond-
ent with an opportunity for informal 
resolution of the complaint. 

(4) If a complaint is resolved infor-
mally, the terms of the agreement 
shall be reduced to writing and made 
part of the complaint file, with a copy 
of the agreement provided to the com-
plainant and respondent. The written 
agreement may include a finding on 
the issue of discrimination and shall 
describe any corrective action to which 
the complainant and respondent have 
agreed. 

(g) Letter of findings. If an informal 
resolution of the complaint is not 
reached, the Chief, OCRC, shall, within 
180 days of receipt of the complete 
complaint, notify the complainant, the 
respondent and the Director, Office of 
Equal Employment Opportunity and 
Compliance (OEEOC), of the results of 
the investigation in a letter sent by 
certified mail, return receipt re-
quested, and containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; 

(3) A notice of the right of the com-
plainant and respondent to appeal to 
the Director, OEEOC; and 

(4) A notice of the right of the com-
plainant and respondent to request a 
hearing. 

The letter of findings becomes the 
final Agency decision if neither party 
files an appeal within the time pre-
scribed in paragraph (h)(1) of this sec-
tion. The Chief, OCRC, shall certify 
that the letter of findings is the final 
Agency decision on the complaint at 
the expiration of that time. 

(h) Filing an appeal. (1) Any notice of 
appeal to the Director, OEEOC, with or 
without a request for hearing, shall be 
filed by the complainant or the re-
spondent in writing with the Chief, 
OCRC, within 30 days of receipt from 
him or her of the letter required by 
paragraph (g) of this section. The no-
tice shall be accompanied by a certifi-
cate of service attesting that the party 
has served a copy of his or her notice of 
appeal on all other parties to the pro-
ceeding. The Director, OEEOC, may ex-
tend this time limit for good cause 
shown pursuant to the procedure in 
paragraph (h)(3) of this section. 

(2) If a timely notice of appeal with-
out a request for hearing is filed, any 
other party may file a written request 
for hearing within the time limit speci-
fied in paragraph (h)(1) of this section 
or within 10 days of his or her receipt 
of such notice of appeal, whichever is 
later. 

(3) A party may appeal to the Direc-
tor, OEEOC, from a decision of the 
Chief, OCRC, that an appeal is un-
timely. This appeal shall be filed with 
the Director, OEEOC, within 15 days of 
receipt of the decision from the Chief, 
OCRC. 

(4) Any request for hearing will be 
construed as a request for an oral hear-
ing. The complainant’s failure to file a 
timely request for a hearing in accord-
ance with this part shall constitute 
waiver of the right to a hearing, but 
shall not preclude his or her submit-
ting written information and argument 
to the Director, OEEOC, in connection 
with his or her notice of appeal. 
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(i) Acceptance of appeal. The Chief, 
OCRC, shall accept and process any 
timely filed appeal. 

(1) If a notice of appeal is filed but no 
party requests a hearing, the Chief, 
OCRC, shall promptly transmit the 
complaint file, the letter of findings 
and the notice of appeal to the Direc-
tor, OEEOC. 

(2) If a notice of appeal if filed and a 
party makes a timely request for a 
hearing, the Chief, OCRC, will transmit 
the notice of appeal, the request for 
hearing and the investigative file to 
the Office of Hearings and Appeals 
which office will assign the case to an 
administrative judge who will conduct 
a hearing in accordance with the proce-
dures contained in 13 CFR part 134. 

(j) Decision. (1) Where no request for a 
hearing is made, the Director, OEEOC, 
shall make the final Agency decision 
based on the contents of the complaint 
file, the letter of findings, the notice of 
appeal, and any responses to the notice 
of appeal filed by other parties. The de-
cision shall be made within 60 days of 
receipt of the appeal or any response to 
the notice of appeal, whichever is ap-
plicable. If the Director, OEEOC, deter-
mines that he or she needs additional 
information from any party, he or she 
shall request the information and pro-
vide the other party or parties an op-
portunity to respond to that informa-
tion. The Director, OEEOC, shall have 
60 days from receipt of the additional 
information or responses to such addi-
tional information, whichever is later, 
to make the decision. The Director, 
OEEOC, shall transmit his or her deci-
sion in writing to the parties. The deci-
sion shall set forth the findings, reme-
dial actions, and reasons for the deci-
sion. 

(2) Where a request for a hearing has 
been made, the administrative judge 
shall issue an initial decision, in writ-
ing, based on the hearing record, com-
posed of the proposed findings of fact, 
conclusions of law, and remedies, to 
the parties and to the Director, 
OEEOC, within 30 days after receipt of 
the hearing transcripts, or within 30 
days after the conclusion of the hear-
ing if no transcript is made. This time 
limit may be extended with the permis-
sion of the Director, OEEOC. The deci-
sion of the administrative judge shall 

be deemed to be the final decision of 
the Agency after 30 days, unless a 
party files a petition for review with 
the Director, OEEOC, pursuant to 13 
CFR 134.228(a) or the Director, OEEOC, 
issues an order stating his or her deci-
sion to review the initial decision, pur-
suant to 13 CFR 134.228(a). See 13 CFR 
134.227(b). 

(3) Where a petition for review is 
filed or a review is ordered by the Di-
rector, OEEOC, the Director, OEEOC, 
shall make the final decision of the 
Agency based on information in the 
complaint file, the letter of findings, 
the hearing record, the initial decision, 
the petition for review, and any re-
sponses to the petition or order. The 
decision shall be made within 60 days 
of receipt of the petition for review, 
the order, or any responses to such pe-
tition or order, whichever is later. If 
the Director, OEEOC, determines that 
he or she needs additional information 
from any party, he or she shall request 
the information and provide the other 
party or parties an opportunity to re-
spond to that information. The Direc-
tor, OEEOC, shall have 60 days from re-
ceipt of the additional information or 
responses to such additional informa-
tion, whichever is later, to make the 
decision. The Director, OEEOC, shall 
transmit his or her decision by letter 
to the parties. The decision shall set 
forth the findings, recommended reme-
dial actions, and reasons for the deci-
sion. The decision shall adopt, reject, 
or modify the initial decision of the ad-
ministrative judge. If the decision is to 
reject or modify the initial decision, 
the decision letter shall set forth in de-
tail the specific reasons for the rejec-
tion or modification. 

(4) Any respondent required to take 
action under the terms of the decision 
of the Agency shall do so promptly. 
The Chief, OCRC, may require periodic 
compliance reports specifying: 

(i) The manner in which compliance 
with the provisions of the decision has 
been achieved; 

(ii) The reasons any action required 
by the final decision has not been 
taken; and 

(iii) The steps being taken to ensure 
full compliance. 

(k) The time limit cited in paragraph 
(f) of this section may be extended with 
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the permission of the Assistant Attor-
ney General. 

(l) The Agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[53 FR 19760, May 31, 1988, as amended at 61 
FR 2691, Jan. 29, 1996]

PART 140—DEBT COLLECTION 
THROUGH OFFSET

Sec.
140.1 What does this part cover? 
140.2 What is a debt and how can the SBA 

collect it through offset? 
140.3 What rights do you have when SBA 

tries to collect a debt from you through 
offset?

AUTHORITY: 31 U.S.C. 3711, Collection and 
compromise; 31 U.S.C. 3720A, Reduction of 
tax refund by amount of debt; 5 U.S.C. 5514, 
Installment deduction for indebtedness to 
the United States; 31 U.S.C. 3716, Adminis-
trative offset; 15 U.S.C. 634(b)(6), Small Busi-
ness Act.

SOURCE: 60 FR 62191, Dec. 5, 1995, unless 
otherwise noted.

§ 140.1 What does this part cover? 
This part establishes procedures 

which SBA may use in the collection, 
through offset, of past-due debts owed 
to the Government. SBA’s failure to 
comply with any provision of the regu-
lations in this part is not available to 
any debtor as a defense against collec-
tion of the debt through judicial proc-
ess.

§ 140.2 What is a debt and how can the 
SBA collect it through offset? 

(a) A debt means an amount owed to 
the United States from loans made or 
guaranteed by the United States, and 
from fees, leases, rents, royalties, serv-
ices, sales of real or personal property, 
overpayments, fines, penalties, dam-
ages, interest, forfeitures, or any other 
source. You are a debtor if you owe an 
amount to the United States from any 
of these sources. 

(b) SBA may collect past-due debts 
through offset by using any of three 
procedures: administrative offset, sal-
ary offset, or IRS tax refund offset. A 
past-due debt is one which has been re-

duced to judgment, has been acceler-
ated, or has been due for at least 90 
days. 

(1) Administrative offset. SBA may 
withhold money it owes to the debtor 
in order to satisfy the debt. This proce-
dure is an ‘‘administrative offset’’ and 
is authorized by 31 U.S.C. 3716. 

(2) Salary offset. If the debtor is a fed-
eral employee (a civilian employee as 
defined by 5 U.S.C. 2105, an employee of 
the U.S. Postal Service or Postal Rate 
Commission, or a member of the Uni-
formed Services or Reserve of the Uni-
formed Services), SBA may deduct pay-
ments owed to SBA or another federal 
agency from the debtor’s paycheck. 
This procedure is a ‘‘salary offset’’ and 
is authorized by 5 U.S.C. 5514. 

(i) Any amount deducted from salary 
in any one pay period will not exceed 15 
percent of a debtor’s disposable pay, 
unless the debtor agrees in writing to a 
greater percentage. 

(ii) SBA also may collect against 
travel advances, training expenses, dis-
allowed payments, retirement benefits, 
or any other amount due the employee, 
including lump-sum payments. 

(iii) If an employee has terminated 
employment after salary offset has 
been initiated, there are no limitations 
on the amount that can be withheld or 
offset. 

(3) IRS tax refund offset. SBA may re-
quest that IRS reduce a debtor’s tax re-
fund by the amount of the debt, as au-
thorized by 31 U.S.C. 3720A. Where 
available, administrative and salary 
offsets must be used before collection 
is attempted through income tax off-
set. SBA may refer a debt to the IRS 
for a tax refund offset and take addi-
tional action against the debtor to col-
lect the debt at the same time or in se-
quence. When SBA makes simulta-
neous or sequential referrals (within 
six months of the initial notice), only 
one review pursuant to the rules in this 
part and the statutes authorizing them 
is required.

§ 140.3 What rights do you have when 
SBA tries to collect a debt from you 
through offset? 

(a) SBA must write to you and tell 
you that it proposes to collect the debt 
by reducing your federal paycheck, 
withholding money the Government 
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