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(b) The ALJ determines the admissi-
bility of evidence in accordance with
§134.223 (a) and (b) of this chapter.

§142.23 Are there limits on disclosure
of documents or discovery?

(a) Upon written request to the re-
viewing official, the defendant may re-
view all non-privileged, relevant and
material documents, records and other
material related to the allegations con-
tained in the complaint. After paying
SBA a reasonable fee for duplication,
the defendant may obtain a copy of the
records described.

(b) Upon written request to the re-
viewing official, the defendant may ob-
tain a copy of all exculpatory informa-
tion in the possession of the reviewing
official or investigating official relat-
ing to the allegations in the complaint.
If the document would otherwise be
privileged, only the portion of the doc-
ument containing exculpatory infor-
mation must be disclosed. As used in
this section, the term ‘‘information”
does not include legal materials such
as statutes or case law obtained
through legal research.

(c) The notice sent to the Attorney
General from the reviewing official is
not discoverable under any cir-
cumstances.

(d) Other discovery is available only
as ordered by the ALJ and includes
only those methods of discovery al-
lowed by §134.213 of this chapter.

§142.24 Can witnesses be subpoenaed?

A party seeking the appearance and
testimony of any individual or the pro-
duction of documents or records at a
hearing may request in writing that
the ALJ issue a subpoena. Any such re-
quest must be filed with the ALJ not
less than 15 days before the scheduled
hearing date unless otherwise allowed
by the ALJ for good cause. A subpoena
shall be issued by the ALJ in the man-
ner specified by §134.214 of this chapter.

§142.25 Can a party or witness object
to discovery?

Any party or prospective witness
may file a motion to quash a subpoena
or to limit discovery or the disclosure
of evidence. Motions to limit discovery
or to object to the disclosure of evi-
dence are governed by §134.213 of this

§142.29

chapter. Motions to limit or quash sub-
poenas are governed by §134.214(d) of
this chapter.

§142.26 Can a party informally discuss
the case with the ALJ?

No. Such discussions are forbidden as
ex parte communications with the ALJ
as set forth in §134.220 of this chapter.
This does not prohibit a party from
communicating with other employees
of OHA to inquire about the status of a
case or to ask routine questions con-
cerning administrative functions and
procedures.

§142.27 Are there sanctions for mis-
conduct?

The ALJ may sanction a party or
representative, as set forth in §134.219
of this chapter.

§142.28 Where is the hearing held?

The ALJ will hold the hearing in any
judicial district of the United States:

(a) In which the defendant resides or
transacts business; or

(b) In which the claim or statement
on which liability is based was made,
presented or submitted to SBA; or

(c) As agreed upon by the defendant
and the ALJ.

§142.29 Are witness lists exchanged
before the hearing?

(a) At least 15 days before the hear-
ing or at such other time as ordered by
the ALJ, the parties must exchange
witness lists and copies of proposed
hearing exhibits, including copies of
any written statements or transcripts
of deposition testimony that the party
intends to offer in lieu of live testi-
mony.

(b) If a party objects, the ALJ will
not admit into evidence the testimony
of any witness whose name does not ap-
pear on the witness list or any exhibit
not provided to an opposing party un-
less the ALJ finds good cause for the
omission or concludes that there is no
prejudice to the objecting party.

(c) Unless a party objects within the
time set by the ALJ, documents ex-
changed in accordance with this sec-
tion are deemed to be authentic for the
purpose of admissibility at the hearing.
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§142.30

DECISIONS AND APPEALS

§142.30 How is the case decided?

(a) The ALJ will issue an initial deci-
sion based only on the record. It will
contain findings of fact, conclusions of
law, and the amount of any penalties
and assessments imposed.

(b) The ALJ will serve the initial de-
cision on all parties within 90 days
after close of the hearing or expiration
of any allowed time for submission of
post-hearing briefs. If the ALJ fails to
meet this deadline, he or she shall
promptly notify the parties of the rea-
son for the delay and set a new dead-
line.

(c) The findings of fact must include
a finding on each of the following
issues:

(1) Whether any one or more of the
claims or statements identified in the
complaint violate this part; and

(2) If the defendant is liable for pen-
alties or assessments, the appropriate
amount of any such penalties or assess-
ments, considering any mitigating or
aggravating factors.

(d) The initial decision will include a
description of the right of a defendant
found liable for a civil penalty or as-
sessment to file a motion for reconsid-
eration with the ALJ or a notice of ap-
peal with the Administrator.

§142.31 Can a party request reconsid-
eration of the initial decision?

(a) Any party may file a motion for
reconsideration of the initial decision
with the ALJ within 20 days of receipt
of the initial decision. If the initial de-
cision was served by mail, there is a re-
buttable presumption that the initial
decision was received by the party 5
days from the date of mailing.

(b) A motion for reconsideration
must be accompanied by a supporting
brief and must describe specifically
each allegedly erroneous decision.

(c) Any response to a motion for re-
consideration must be filed within 20
days of receipt of such motion.

(d) The ALJ will dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(e) If the ALJ issues a revised initial
decision upon motion of a party, that
party may not file another motion for
reconsideration.
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§142.32 When does the initial decision
of the ALJ become final?

(a) The initial decision of the ALJ be-
comes the final decision of SBA, and
shall be binding on all parties 30 days
after it is issued, unless any party
timely files a motion for reconsider-
ation or any defendant adjudged to
have submitted a false claim or state-
ment timely appeals to the SBA Ad-
ministrator, as set forth in §142.33.

(b) If the ALJ disposes of a motion
for reconsideration by denying it or by
issuing a revised initial decision, the
ALJ’s order on the motion for recon-
sideration becomes the final decision of
SBA 30 days after the order is issued,
unless a defendant adjudged to have
submitted a false claim or statement
timely appeals to the Administrator,
within 30 days of the ALJ’s order, as
set forth in §142.33.

§142.33 What are the procedures for
appealing the ALJ decision?

(a) Any defendant who submits a
timely answer and is found liable for a
civil penalty or assessment in an ini-
tial decision may appeal the decision.

(b) The defendant may file a notice of
appeal with the Administrator within
30 days following issuance of the initial
decision, serving a copy of the notice of
appeal on all parties and the ALJ. The
Administrator may extend this dead-
line for up to thirty additional days if
an extension request is filed within the
initial 30 day period and shows good
cause.

(c) The defendant’s appeal will not be
considered until all timely motions for
reconsideration have been resolved.

(d) If a timely motion for reconsider-
ation is denied, a notice of appeal may
be filed within 30 days following such
denial or issuance of a revised initial
decision, whichever applies.

(e) A notice of appeal must be sup-
ported by a written brief specifying
why the initial decision should be re-
versed or modified.

(f) SBA’s representative may file a
brief in opposition to the notice of ap-
peal within 30 days of receiving the de-
fendant’s notice of appeal and sup-
porting brief.

(g) If a defendant timely files a no-
tice of appeal, and the time for filing
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