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capital when calculating the capital 
utilization percentage. Exception: 

(i) RLF recipients that anticipate 
making large loans relative to the size 
of the capital base, may propose RLF 
Plans that call for holding more than 
25 percent. 

(ii) EDA may require an RLF with a 
capital base in excess of $4 million to 
adopt a Plan that maintains a propor-
tionately higher percentage of their 
funds loaned out. 

(2) When the percentage of loaned out 
capital falls below the applicable 
standard, the dollar amount of the 
funds equivalent to the difference be-
tween the actual percentage of capital 
loaned out and the standard is referred 
to as ‘‘excess funds.’’ 

(i) Sequestration of excess funds. If the 
capital utilization standard is not met 
for two consecutive reporting inter-
vals, EDA may require the RLF recipi-
ent to deposit ‘‘excess funds’’ in an in-
terest bearing account; the portion of 
the interest earned on that account, 
attributable to the EDA grant, will be 
remitted to the U.S. Treasury. EDA ap-
proval is required to withdraw seques-
tered funds. 

(ii) Persistent noncompliance. A RLF 
recipient will normally be provided a 
reasonable period of time to lend ‘‘ex-
cess funds’’ and achieve the standard. 
However, if a RLF recipient fails to 
achieve the standard after a reasonable 
period of time as determined by EDA, 
the grant may be subject to sanctions 
for suspension and/or termination.

§ 308.18 Uses of capital. 
Generally, eligible loans to borrowers 

include loans for fixed assets, the ac-
quisition of equipment, working cap-
ital, or other authorized uses. The EDA 
grant and the local cash matching 
funds will be used only for the purpose 
of making loans under an RLF. To pre-
clude borrowers from using RLF funds 
inappropriately, the purpose of each 
RLF loan should be clearly stated in 
the loan agreement. RLFs established 
for business lending must conform to 
the following: 

(a) Loan guarantees. Prior to full dis-
bursement of grant funds, the RLF re-
cipient may not use the RLF to guar-
antee loans made by other lenders. In 
the revolving phase, after the full dis-

bursement of grant funds, the RLF 
may be used to guarantee loans of pri-
vate lenders provided the RLF recipi-
ent has obtained EDA’s prior written 
approval of its proposed loan guarantee 
activities. The Plan for any loan guar-
antee activities should include the fol-
lowing information: 

(1) The maximum guarantee percent-
age that will be offered; 

(2) A certification from the RLF at-
torney that the guarantee agreement is 
valid under state law. At a minimum, 
the guarantee agreement must address 
the following: 

(i) The maximum reserve require-
ment; 

(ii) The rights and duties of each 
party in regard to loan collections, 
servicing, delinquencies and defaults; 

(iii) Foreclosures; 
(iv) Bankruptcies; 
(v) Collateral disposition and the call 

provisions of the guarantee; and 
(vi) Interest income and loan fees, if 

any, which will accrue to the RLF. 
(b) Restrictions on RLF capital. RLF 

capital may not be used to: 
(1) Acquire an equity position in a 

private business; 
(2) Subsidize interest payments on an 

existing loan; 
(3) Provide the equity contribution 

required of borrowers under other Fed-
eral loan programs; 

(4) Enable an RLF borrower to ac-
quire an interest in a business, either 
through the purchase of stock or 
through the acquisition of assets, un-
less the need for RLF financing is suffi-
ciently justified and documented in the 
loan write-up. Acceptable justification 
could include acquiring a business to 
substantially save it from imminent 
foreclosure, or acquiring it to facilitate 
a significant expansion or increased in-
vestment. In any case, the resulting 
economic benefits should be clearly 
consistent with the strategic objectives 
of the RLF; 

(5) Provide loans to a borrower for 
the purpose of investing in interest 
bearing accounts, certificates of de-
posit, or other investments not related 
to the objectives of the RLF; 

(6) Refinance existing debt unless: 
(i) There is sound economic justifica-

tion and the RLF recipient sufficiently 
documents in the loan write-up that 
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the RLF is not replacing private cap-
ital solely for the purpose of reducing 
the risk of loss to an existing lender(s) 
or to lower the cost of financing to a 
borrower, or 

(ii) An RLF uses RLF income sources 
and/or recycled RLF funds to purchase 
the rights of a prior lien holder during 
an in-process foreclosure action in 
order to preclude a significant loss on 
an RLF loan. This action may be un-
dertaken only if there is a high prob-
ability of receiving compensation with-
in 18 months from the sale of assets 
sufficient to cover an RLF’s expenses 
plus a reasonable portion of the out-
standing loan obligation; or 

(7) Finance any activity that serves 
to relocate jobs from one commuting 
area to another. (Commuting area is 
that area defined by the distance peo-
ple travel to work in the locality of the 
project receiving RLF financial assist-
ance.) An RLF’s standard loan agree-
ment must include a provision for call-
ing the loan if it is determined that: 

(i) The business used the RLF loan to 
relocate jobs from another commuting 
area. or 

(ii) The activity financed was subse-
quently moved to a different com-
muting area to the detriment of local 
workers. 

(c) Credit otherwise available. Unless 
otherwise provided for in the grant 
agreement or modified in writing by 
EDA, a borrower is not eligible for RLF 
financing if credit is otherwise avail-
able on terms and conditions that per-
mit the completion or successful oper-
ation of the project activity to be fi-
nanced. The RLF recipient is respon-
sible for determining that each bor-
rower meets this requirement and for 
documenting the basis for its deter-
mination in the loan write-up.

§ 308.19 Variances. 
EDA may approve variances to the 

requirements of subpart B of this part 
provided they: 

(a) Are consistent with the goals of 
the Economic Adjustment Program 
and with an RLF’s strategy, 

(b) Are necessary and reasonable for 
the effective implementation of the 
RLF, 

(c) Are economically and financially 
sound, 

(d) Do not conflict with applicable 
legal requirements, and 

(e) Do not change the scope of the 
award after the period of availability 
of the funds for obligation has expired.
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Subpart A—In General
§ 314.1 Federal interest, applicability. 

(a) Property that is acquired or im-
proved with EDA grant assistance shall 
be held in trust by the recipient for the 
benefit of the purposes of the project 
under which the property was acquired 
or improved. Limited exceptions to 
this requirement are listed in § 314.7(c). 

(b) During the estimated useful life of 
the project, EDA retains an undivided 
equitable reversionary interest in prop-
erty acquired or improved with EDA 
grant assistance, except for the excep-
tions listed in § 314.7(c). 

(c) EDA may approve the substi-
tution of an eligible entity for a recipi-
ent. The original recipient remains re-
sponsible for the period it was the re-
cipient, and the successor recipient 
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