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objection to the release of the informa-
tion. Information a submitter provides
under this paragraph may itself be sub-
ject to disclosure under the FOIA.

(3) Exceptions to notice to submitter.
Notice to the submitter need not be
given if:

(i) The Secretary of the Board deter-
mines that the request for access
should be denied;

(ii) The requested information law-
fully has been made available to the
public;

(iii) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(iv) The submitter’s claim of con-
fidentiality under 5 U.S.C. 552(b)(4) ap-
pears obviously frivolous or has al-
ready been denied by the Secretary of
the Board, except that in this last in-
stance the Secretary of the Board shall
give the submitter written notice of
the determination to disclose the infor-
mation at least seven working days
prior to disclosure.

(4) Notice to requester. At the same
time the Secretary of the Board noti-
fies the submitter, the Secretary of the
Board also shall notify the requester
that the request is subject to the provi-
sions of this section.

(5) Determination by Secretary of the
Board. The Secretary of the Board’s de-
termination whether or not to disclose
any information for which confidential
treatment has been requested pursuant
to this section shall be communicated
to the submitter and the requester im-
mediately. If the Secretary of the
Board determines to disclose the busi-
ness information over the objection of
a submitter, the Secretary of the Board
shall give the submitter written notice
via mail, return receipt requested, or
similar means, which shall include:

(i) A statement of reason(s) why the
submitter’s objections to disclosure
were not sustained;

(ii) A description of the business in-
formation to be disclosed; and

(iii) A statement that the component
intends to disclose the information
seven working days from the date the
submitter receives the notice.

(6) Notice of lawsuit. The Secretary of
the Board shall promptly notify any
submitter of information covered by
this section of the filing of any suit
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against the Board to compel disclosure
of such information, and shall prompt-
ly notify a requester of any suit filed
against the Board to enjoin the disclo-
sure of requested documents.

[64 FR 57933, Oct. 27, 1999, as amended at 65
FR 70293, Nov. 22, 2000]

§400.108 Restrictions on lobbying.

(a) No funds received through a loan
guaranteed under this Program may be
expended by the recipient of a Federal
contract, grant, loan, loan Guarantee,
or cooperative agreement to pay any
person for influencing or attempting to
influence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with any of the following cov-
ered Federal actions: the awarding of
any Federal contract, the making of
any Federal grant, the making of any
Federal loan or loan Guarantee, the en-
tering into of any cooperative agree-
ment, and the extension, continuation,
renewal, amendment, or modification
of any Federal contract, grant, loan,
loan Guarantee, or cooperative agree-
ment.

(b) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
the application form, whether that per-
son has made or has agreed to make
any payment to influence or attempt
to influence an officer or employee of
any agency, a Member of Congress, an
officer or employee of Congress, or an
employee of a Member of Congress in
connection with that loan insurance or
Guarantee.

(c) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a Standard Form-LLL if
that person has made or has agreed to
make any payment to influence or at-
tempt to influence an officer or em-
ployee of any agency, a Member of Con-
gress, an officer or employee of Con-
gress, or an employee of a Member of
Congress in connection with that loan
insurance or Guarantee.

(d) Each person shall file a certifi-
cation, contained in the application
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form, and a disclosure form (Standard
Form-LLL), if required, with each sub-
mission that initiates agency consider-
ation of such person for:

(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(e) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000;
or

(2) A Federal loan or a commitment
providing for the United States to in-
sure or Guarantee a loan exceeding
$150,000, unless such person previously
filed a certification, and a disclosure
form, if required, under paragraph (c)
of this section.

(f) Bach person shall file a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraphs (d) or (e) of this sec-
tion. An event that materially affects
the accuracy of the information re-
ported includes:

(1) A cumulative increase of $25,000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
or

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence a covered Federal action; or

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

§400.109 Government-wide debarment
and suspension (nonprocurement).

(a) Executive Order (E.O.) 12549 pro-
vides that, to the extent permitted by
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is
debarred or suspended shall be excluded
from Federal financial and non-
financial assistance and benefits under

§400.109

Federal programs and activities. De-
barment or suspension of a participant
in a program by one agency shall have
governmentwide effect. The Board
shall review the List of Debarred enti-
ties prior to making final loan Guar-
antee decisions. Suspension or debar-
ment may be a basis for denying a loan
Guarantee.

(b) This section applies to all persons
who have participated, are currently
participating or may reasonably be ex-
pected to participate in transactions
under Federal nonprocurement pro-
grams. For purposes of this section
such transactions will be referred to as
“‘covered transactions”.

(1) Covered transaction. For purposes
of this section, a covered transaction is
a primary covered transaction or a
lower tier covered transaction. Covered
transactions at any tier need not in-
volve the transfer of Federal funds.

(i) Primary covered transaction. Ex-
cept as noted in paragraph (b)(2) of this
section, a primary covered transaction
is any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-
ships, contracts of assistance, loans,
loan Guarantees, subsidies, insurance,
payments for specified use, donation
agreements and any other nonprocure-
ment transactions between a Federal
agency and a person.

(ii) Lower tier covered transaction. A
lower tier covered transaction is:

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction;

(B) Any procurement contract for
goods or services between a participant
and a person, regardless of type, ex-
pected to equal or exceed the Federal
procurement small purchase threshold
fixed at 10 U.S.C. 2304(g) and 41 U.S.C.
253(g) (currently $100,000) under a pri-
mary covered transaction;

(C) Any procurement contract for
goods or services between a participant
and a person under a covered trans-
action, regardless of amount, under
which that person will have a critical
influence on or substantive control
over that covered transaction. Such
persons may include loan officers or
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