§17.9

not be included. If the last day of a pe-
riod falls on a weekend or a Federal
holiday, the first business day fol-
lowing the weekend or holiday shall be
considered the last day of the period.

§17.9 Protective orders.

(a) The Office of Dispute Resolution
for Acquisition may issue protective
orders addressing the treatment of pro-
tected information, either at the re-
quest of a party or upon its own initia-
tive. Such information may include
proprietary, confidential, or source-se-
lection-sensitive material, or other in-
formation the release of which could
result in a competitive advantage to
one or more firms.

(b) The terms of the Office of Dispute
Resolution for Acquisition’s standard
protective order may be altered to suit
particular circumstances, by negotia-
tion of the parties, subject to the ap-
proval of the Office of Dispute Resolu-
tion for Acquisition. The protective
order establishes procedures for appli-
cation for access to protected informa-
tion, identification and safeguarding of
that information, and submission of re-
dacted copies of documents omitting
protected information.

(c) After a protective order has been
issued, counsel or consultants retained
by counsel appearing on behalf of a
party may apply for access to the ma-
terial under the order by submitting an
application to the Office of Dispute
Resolution for Acquisition, with copies
furnished simultaneously to all parties.
The application shall establish that the
applicant is not involved in competi-
tive decisionmaking for any firm that
could gain a competitive advantage
from access to the protected informa-
tion and that the applicant will dili-
gently protect any protected informa-
tion received from inadvertent disclo-
sure. Objections to an applicant’s ad-
mission shall be raised within two (2)
days of the application, although the
Office of Dispute Resolution for Acqui-
sition may consider objections raised
after that time for good cause.

(d) Any violation of the terms of a
protective order may result in the im-
position of sanctions or the taking of
the actions as the Office of Dispute
Resolution for Acquisition deems ap-
propriate.
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(e) The parties are permitted to agree
upon what material is to be covered by
a protective order, subject to approval
by the Office of Dispute Resolution for
Acquisition.

Subpart B—Protests

§17.11 Matters not subject to protest.

The following matters may not be
protested before the Office of Dispute
Resolution for Acquisition:

(a) FAA purchases from or through,
state, local, and tribal governments
and public authorities;

(b) FAA purchases from or through
other federal agencies;

(c) Grants;

(d) Cooperative agreements;

(e) Other transactions which do not
fall into the category of procurement
contracts subject to the AMS.

§17.13 Dispute resolution process for
protests.

(a) Protests concerning FAA SIRs or
contract awards shall be resolved pur-
suant to this part.

(b) The offeror initially should at-
tempt to resolve any issues concerning
potential protests with the CO. The CO,
in coordination with FAA legal coun-
sel, will make reasonable efforts to an-
swer questions promptly and com-
pletely, and, where possible, to resolve
concerns or controversies.

(c) Offerors or prospective offerors
shall file a protest with the Office of
Dispute Resolution for Acquisition in
accordance with §17.15. The protest
time limitations set forth in §17.15 will
not be extended by attempts to resolve
a potential protest with the CO. Other
than the time limitations specified in
§17.15 for the filing of protests, the Of-
fice of Dispute Resolution for Acquisi-
tion retains the discretion to modify
any time constraints imposed in con-
nection with protests.

(d) In accordance with §17.17, the Of-
fice of Dispute Resolution for Acquisi-
tion shall convene a status conference
for the protest. Under the procedures
set forth in that section, the parties
generally will either decide to utilize
Alternative Dispute Resolution (ADR)
techniques to resolve the protest, pur-
suant to subpart D of this part, or they

100



Federal Aviation Administration, DOT

will proceed under the Default Adju-
dicative Process set forth in subpart E
of this part. However, as provided in
§17.31(c), informal ADR techniques
may be utilized simultaneously with
ongoing adjudication.

(e) The Office of Dispute Resolution
for Acquisition Director shall des-
ignate Dispute Resolution Officers
(DROs) or Special Masters for protests.

(f) Multiple protests concerning the
same SIR, solicitation, or contract
award may be consolidated at the dis-
cretion of the Office of Dispute Resolu-
tion for Acquisition, and assigned to a
single DRO or Special Master for adju-
dication.

(g) Procurement activities, and,
where applicable, contractor perform-
ance pending resolution of a protest
shall continue during the pendency of a
protest, unless there is a compelling
reason to suspend or delay all or part
of the procurement activities. Pursu-
ant to §§17.15(d) and 17.17(b), the Office
of Dispute Resolution for Acquisition
may recommend suspension of award
or delay of contract performance, in
whole or in part, for a compelling rea-
son. A decision to suspend or delay pro-
curement activities or contractor per-
formance would be made in writing by
the FAA Administrator or the Admin-
istrator’s delegee.

§17.15

(a) Only an interested party may file
a protest, and shall initiate a protest
by filing a written protest with the Of-
fice of Dispute Resolution for Acquisi-
tion within the times set forth below,
or the protest shall be dismissed as un-
timely:

(1) Protests based upon alleged im-
proprieties in a solicitation or a SIR
that are apparent prior to bid opening
or the time set for receipt of initial
proposals shall be filed prior to bid
opening or the time set for the receipt
of initial proposals.

(2) In procurements where proposals
are requested, alleged improprieties
that do not exist in the initial solicita-
tion, but which are subsequently incor-
porated into the solicitation, must be
protested not later than the next clos-
ing time for receipt of proposals fol-
lowing the incorporation;

Filing a protest.

§17.15

(3) For protests other than those re-
lated to alleged solicitation impropri-
eties, the protest must be filed on the
later of the following two dates:

(i) Not later than seven (7) business
days after the date the protester knew
or should have known of the grounds
for the protest; or

(ii) If the protester has requested a
post-award debriefing from the FAA
Product Team, not later than five (5)
business days after the date on which
the Product Team holds that debrief-
ing.

(b) Protest shall be filed at:

(1) Office of Dispute Resolution for
Acquisition, AGC-70, Federal Aviation
Administration, 400 7th Street, SW.,
Room 8332, Washington, DC 20590, Tele-
phone: (202) 366-6400, Facsimile: (202)
366-7400; or

(2) Other address as shall be pub-
lished from time to time in the FED-
ERAL REGISTER.

(c) A Protest shall be in writing, and
set forth:

(1) The protester’s name, address,
telephone number, and facsimile (FAX)
number;

(2) The name, address, telephone
number, and FAX number of a person
designated by the protester (Protester
Designee), and who shall be duly au-
thorized to represent the protester, to
be the point of contact;

(3) The SIR number or, if available,
the contract number and the name of
the CO;

(4) The basis for the protester’s sta-
tus as an interested party;

(5) The facts supporting the timeli-
ness of the protest;

(6) Whether the protester requests a
protective order, the material to be
protected, and attach a redacted copy
of that material;

(7T) A detailed statement of both the
legal and factual grounds of the pro-
test, and attach one (1) copy of each
relevant document;

(8) The remedy or remedies sought by
the protester, as set forth in §17.21;

(9) The signature of the Protester
Designee, or another person duly au-
thorized to represent the protester.

(d) If the protester wishes to request
a suspension or delay of the procure-
ment, in whole or in part, and believes
there are compelling reasons that, if
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