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(iv) A prejudicial procedural error
has occurred.

(3) Each issue shall be separately
numbered and plainly and concisely
stated. Petitioners shall not restate
the same point in repetitive discus-
sions of an issue. Each issue shall be
supported by detailed citations of the
record when objections are based on
the record, and by statutes, regulations
or principal authorities relied upon.
Any matters of fact or law not argued
before the administrative law judge,
but that the petitioner proposes to
argue on brief to the DOT decision-
maker, shall be stated.

(4) Petitions for discretionary review
shall be self-contained and shall not in-
corporate by reference any part of an-
other document. Except by permission
of the DOT decisionmaker, petitions
shall not exceed twenty (20) pages in-
cluding appendices and other papers
physically attached to the petition.

(5) Requests for oral argument on pe-
titions for discretionary review will
not be entertained by the DOT deci-
sionmaker.

(b) Answers. Within fifteen (15) days
after service of a petition for discre-
tionary review, any party may file and
serve an answer of not more than fif-
teen (15) pages in support of or in oppo-
sition to the petition. If any party de-
sires to answer more than one petition
for discretionary review in the same
proceeding, he or she shall do so in a
single document of not more than
twenty (20) pages.

(c) Orders declining review. The DOT
decisionmaker’s order declining to ex-
ercise the discretionary right of review
will specify the date upon which the
administrative law judge’s decision
shall become effective as the final deci-
sion of the Department. A petition for
reconsideration of a Department order
declining review will be entertained
only when the order exercises, in part,
the DOT decisionmaker’s discretionary
right of review, and such petition shall
be limited to the single question of
whether any issue designated for re-
view and any issue not so designated
are so inseparably interrelated that the
former cannot be reviewed independ-
ently or that the latter cannot be made
effective before the final decision of
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the Department in the review pro-
ceeding.

(d) Review proceedings. (1) The DOT
decisionmaker may take review of an
initial or recommended decision upon
petition or on his or her own initiative
or both. The DOT decisionmaker will
issue a final order upon such review
without further proceedings on any or
all the issues where he or she finds that
matters raised do not warrant further
proceedings.

(2) Where the DOT decisionmaker de-
sires further proceedings, he or she will
issue an order for review that will:

(i) Specify the issues to which review
will be limited. Only those issues speci-
fied in the order shall be argued on
brief to the DOT decisionmaker, pursu-
ant to §302.35, and considered by the
DOT decisionmaker;

(ii) Specify the portions of the ad-
ministrative law judge’s decision, if
any, that are to be stayed as well as
the effective date of the remaining por-
tions thereof; and

(iii) Designate the parties to the re-
view proceeding.

§302.33 Tentative decision of the DOT
decisionmaker.

(a) Except as provided in paragraph
(b) of this section, whenever the admin-
istrative law judge certifies the record
in a proceeding directly to the DOT de-
cisionmaker without issuing an initial
or recommended decision in the mat-
ter, the DOT decisionmaker shall, after
consideration of any briefs submitted
by the parties, prepare a tentative de-
cision and serve it upon the parties.
Every tentative decision of the DOT
decisionmaker shall state the names of
the persons who are to receive copies of
it, the time within which exceptions to
such decision and briefs, if any, in sup-
port of or in opposition to the excep-
tions may be filed, and the date when
such decision will become final in the
absence of exceptions thereto. If no ex-
ceptions are filed to the tentative deci-
sion of the DOT decisionmaker within
the period fixed, it shall become final
at the expiration of such period unless
the DOT decisionmaker orders other-
wise.

(b) The DOT decisionmaker may, in
his or her discretion, omit a tentative
decision in proceedings under subpart
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B. Final decisions of the DOT decision-
maker are subject to review as pro-
vided in §302.18.

§302.34 Exceptions to tentative deci-
sions of the DOT decisionmaker.

(a) Time for filing. Within ten (10)
days after service of any tentative de-
cision of the DOT decisionmaker, any
party to a proceeding may file excep-
tions to such decision with the DOT de-
cisionmaker.

(b) Form and contents of exceptions.
Each exception shall be separately
numbered and shall be stated as a sepa-
rate point, and appellants shall not re-
state the same point in several excep-
tions. Each exception shall state, suffi-
ciently identify, and be limited to, an
ultimate conclusion in the decision to
which exception is taken (such as, se-
lection of one carrier rather than an-
other to serve any point or points;
points included in or excluded from a
new route; imposition or failure to im-
pose a given restriction; determination
of a rate at a given amount rather than
another). No specific exception shall be
taken with respect to underlying find-
ings or statements, but exceptions to
an ultimate conclusion shall be deemed
to include exceptions to all underlying
findings and statements pertaining
thereto; Provided, however, That excep-
tions shall specify any matters of law,
fact, or policy that were not argued be-
fore the administrative law judge but
will be set forth for the first time on
brief to the DOT decisionmaker.

(c) Effect of failure to file timely and
adequate exceptions. No objection may
be made on brief or at a later time to
an ultimate conclusion that is not ex-
pressly made the subject of an excep-
tion in compliance with the provisions
of this section; Provided, however, That
any party may file a brief in support of
the decision and in opposition to the
exceptions filed by any other party.

§302.35 Briefs to the DOT decision-
maker.

(a) Time for filing. Within such period
after the date of service of any ten-
tative decision by the DOT decision-
maker as may be fixed therein, any
party may file a brief addressed to the
DOT decisionmaker in support of his or
her exceptions to such decision or in
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opposition to the exceptions filed by
any other party. Briefs to the DOT de-
cisionmaker on initial or recommended
decisions of administrative law judges
shall be filed only in those cases where
the DOT decisionmaker grants discre-
tionary review and orders further pro-
ceedings, pursuant to §302.32(d)(2), and
only upon those issues specified in the
order. Such briefs shall be filed within
thirty (30) days after date of service of
the order granting discretionary review
unless otherwise specified in the order.
In cases where, because of the limited
number of parties and the nature of the
issues, the filing of opening, answering,
and reply briefs will not unduly delay
the proceeding and will assist in its
proper disposition, the DOT decision-
maker may direct that the parties file
briefs at different times rather than at
the same time.

(b) Effect of failure to restate objections
in briefs. In determining the merits of
an appeal, the DOT decisionmaker will
not consider the exceptions or the peti-
tion for discretionary review but will
consider only the brief. Each objection
contained in the exceptions or each
issue specified in the DOT decision-
maker’s order exercising discretionary
review must be restated and supported
by a statement and adequate discus-
sion of all matters relied upon, in a
brief filed pursuant to and in compli-
ance with the requirements of this sec-
tion.

(c) Formal specifications of briefs—(1)
Contents. Each brief shall discuss every
point of law, fact, or precedent that the
party submitting it is entitled to raise
and that it wishes the DOT decision-
maker to consider. Each brief shall in-
clude a summary of the argument not
to exceed five (b) pages. Support and
justification for every point raised
shall include itemized references to the
pages of the transcript of hearing, ex-
hibit or other matter of record, and ci-
tations of the statutes, regulations, or
principal authorities relied upon. If a
brief or any point discussed in the brief
is not in substantial conformity with
the requirement for such support and
justification, no motion to strike or
dismiss such document shall be made
but the DOT decisionmaker may dis-
regard the points involved. Copies of
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