Office of the Secretary, DOT

B. Final decisions of the DOT decision-
maker are subject to review as pro-
vided in §302.18.

§302.34 Exceptions to tentative deci-
sions of the DOT decisionmaker.

(a) Time for filing. Within ten (10)
days after service of any tentative de-
cision of the DOT decisionmaker, any
party to a proceeding may file excep-
tions to such decision with the DOT de-
cisionmaker.

(b) Form and contents of exceptions.
Each exception shall be separately
numbered and shall be stated as a sepa-
rate point, and appellants shall not re-
state the same point in several excep-
tions. Each exception shall state, suffi-
ciently identify, and be limited to, an
ultimate conclusion in the decision to
which exception is taken (such as, se-
lection of one carrier rather than an-
other to serve any point or points;
points included in or excluded from a
new route; imposition or failure to im-
pose a given restriction; determination
of a rate at a given amount rather than
another). No specific exception shall be
taken with respect to underlying find-
ings or statements, but exceptions to
an ultimate conclusion shall be deemed
to include exceptions to all underlying
findings and statements pertaining
thereto; Provided, however, That excep-
tions shall specify any matters of law,
fact, or policy that were not argued be-
fore the administrative law judge but
will be set forth for the first time on
brief to the DOT decisionmaker.

(c) Effect of failure to file timely and
adequate exceptions. No objection may
be made on brief or at a later time to
an ultimate conclusion that is not ex-
pressly made the subject of an excep-
tion in compliance with the provisions
of this section; Provided, however, That
any party may file a brief in support of
the decision and in opposition to the
exceptions filed by any other party.

§302.35 Briefs to the DOT decision-
maker.

(a) Time for filing. Within such period
after the date of service of any ten-
tative decision by the DOT decision-
maker as may be fixed therein, any
party may file a brief addressed to the
DOT decisionmaker in support of his or
her exceptions to such decision or in
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opposition to the exceptions filed by
any other party. Briefs to the DOT de-
cisionmaker on initial or recommended
decisions of administrative law judges
shall be filed only in those cases where
the DOT decisionmaker grants discre-
tionary review and orders further pro-
ceedings, pursuant to §302.32(d)(2), and
only upon those issues specified in the
order. Such briefs shall be filed within
thirty (30) days after date of service of
the order granting discretionary review
unless otherwise specified in the order.
In cases where, because of the limited
number of parties and the nature of the
issues, the filing of opening, answering,
and reply briefs will not unduly delay
the proceeding and will assist in its
proper disposition, the DOT decision-
maker may direct that the parties file
briefs at different times rather than at
the same time.

(b) Effect of failure to restate objections
in briefs. In determining the merits of
an appeal, the DOT decisionmaker will
not consider the exceptions or the peti-
tion for discretionary review but will
consider only the brief. Each objection
contained in the exceptions or each
issue specified in the DOT decision-
maker’s order exercising discretionary
review must be restated and supported
by a statement and adequate discus-
sion of all matters relied upon, in a
brief filed pursuant to and in compli-
ance with the requirements of this sec-
tion.

(c) Formal specifications of briefs—(1)
Contents. Each brief shall discuss every
point of law, fact, or precedent that the
party submitting it is entitled to raise
and that it wishes the DOT decision-
maker to consider. Each brief shall in-
clude a summary of the argument not
to exceed five (b) pages. Support and
justification for every point raised
shall include itemized references to the
pages of the transcript of hearing, ex-
hibit or other matter of record, and ci-
tations of the statutes, regulations, or
principal authorities relied upon. If a
brief or any point discussed in the brief
is not in substantial conformity with
the requirement for such support and
justification, no motion to strike or
dismiss such document shall be made
but the DOT decisionmaker may dis-
regard the points involved. Copies of

299



§302.36

briefs may be furnished by use of elec-
tronic media in a format acceptable to
the Department and the parties.

(2) Incorporation by reference. Briefs to
the DOT decisionmaker shall be com-
pletely self-contained and shall not in-
corporate by reference any portion of
any other brief or pleading; Provided,
however, That instead of submitting a
brief to the DOT decisionmaker a party
may adopt by reference specifically
identified pages or the whole of his or
her prior brief to the administrative
law judge if the latter complies with
all requirements of this section. In
such cases, the party shall file with De-
partment of Transportation Dockets a
letter exercising this privilege and
serve all parties in the same manner as
a brief to the DOT decisionmaker.

(3) Length. Except by permission or
direction of the DOT decisionmaker,
briefs shall not exceed fifty (50) pages
including pages contained in any ap-
pendix, table, chart, or other document
physically attached to the brief, but
excluding maps and the summary of
the argument. In this case ‘‘map”’
means only those pictorial representa-
tions of routes, flight paths, mileage,
and similar ancillary data that are su-
perimposed on geographic drawings and
contain only such text as is needed to
explain the pictorial representation.

§302.36 Oral argument before the DOT
decisionmaker.

(a) If any party desires to argue a
case orally before the DOT decision-
maker, he or she shall request leave to
make such argument in his or her ex-
ceptions or brief. Such request shall be
filed no later than the date when briefs
before the DOT decisionmaker are due
in the proceeding. The DOT decision-
maker will rule on such request, and, if
oral argument is to be allowed, all par-
ties to the proceeding will be advised of
the date and hour set for such argu-
ment and the amount of time allowed
to each party. Requests for oral argu-
ment on petitions for discretionary re-
view will not be entertained.

(b) Pamphlets, charts, and other
written data may be offered to the DOT
decisionmaker at oral argument only
in accordance with the following rules:
All such material shall be limited to
facts in the record of the case being ar-
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gued and shall be served on all parties
to the proceeding with four (4) copies
transmitted to Department of Trans-
portation Dockets at least five (5) cal-
endar days in advance of the argument.

§302.37 Waiver of procedural steps
after hearing.

The parties to any proceeding may
agree to waive any one or more of the
procedural steps provided in §302.29
through §302.36.

§302.38 Final decision of the DOT De-
cisionmaker.

When a case stands submitted to the
DOT decisionmaker for final decision
on the merits, he or she will dispose of
the issues presented by entering an ap-
propriate order that will include a
statement of the reasons for his or her
findings and conclusions. Such orders
shall be deemed ‘‘final orders’ within
the purview of §302.14(a), in the manner
provided by §302.18.

Subpart B—Rules Applicable to
U.S. Air Carrier Cerlificate and
Foreign Air Carrier Permit Li-
censing Proceedings

§302.201 Applicability.

(a) This subpart sets forth the spe-
cific rules applicable to proceedings on:

(1) U.S. air carrier certificates of pub-
lic convenience and necessity and U.S.
all-cargo air service certificates under
Chapter 411 of the Statute, including
renewals, amendments, modifications,
suspensions and transfers of such cer-
tificates.

(2) Foreign air carrier permits under
Chapter 413 of the Statute, including
renewals, amendments, modifications,
suspensions, and transfers of such per-
mits.

(b) Except as modified by this sub-
part, the provisions of subpart A of this
part apply.

§302.202 Contents of applications.

(a) Certificate applications filed
under this subpart shall contain the in-
formation required by part 201 of this
chapter and, where applicable, part 204
of this chapter, and foreign air carrier
permit applications shall contain the
information required by part 211 of this
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