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arrangement does not give as much 
protection as a bond against the risk of 
the charter operator’s bankruptcy, the 
bank shall be liable in the event of 
bankruptcy to the same extent as if it 
had entered into a bond. 

(3) Any agreement under paragraph 
(c)(2)(iii) of this section shall include a 
statement that, in the event that the 
other provisions of the agreement do 
not provide protection to charter par-
ticipants comparable to that provided 
under a bond in the form of appendix A, 
the bank shall assume, for the benefit 
of the charter participants, all the li-
abilities it would have if it entered into 
the bond. 

(4) The security agreement shall be 
effective on or before the date the 
charter prospectus is filed with the De-
partment. 

(5) The security agreement shall be 
specifically identified by the issuing 
securer with a numbering system so 
that the Department can identify the 
security agreement with the specific 
charter or charters to which it relates. 
These data may be set forth in an ad-
dendum attached to the security agree-
ment, which addendum must be signed 
by the charter operator or foreign 
charter operator and the securer. 

(6) When security is provided by a 
surety bond, such bond shall be issued 
by a bonding or surety company that is 
listed in Best’s Insurance Reports (Fire 
and Casualty) with a general policy-
holders’ rating of ‘‘A’’ or better. The 
bonding or surety company shall be 
one legally authorized to issue bonds of 
that type in the State in which the 
charter originates. For purposes of this 
section the term ‘‘State’’ includes any 
territory or possession of the United 
States, or the District of Columbia. 

(7) When security is provided by a se-
curity agreement other than a bond, 
the agreement shall be issued by a na-
tional bank complying with the provi-
sions of 12 CFR 7.7010(a), or by a State 
bank complying with applicable State 
laws that give authority to issue such 
agreements, and all such banks must 
be insured by the Federal Deposit In-
surance Corporation. 

(d) The security agreement required 
by this section shall provide that un-
less the charter participant files a 
claim with the charter operator or for-

eign charter operator, or, if it is un-
available, with the securer, within 60 
days after termination of the charter, 
the securer shall be released from all 
liability under the security agreement 
to such charter participant. Termi-
nations means the date of arrival (or in 
the case of a canceled charter, the in-
tended date of arrival) of the return 
flight. If there is no return flight in a 
participant’s itinerary, termination 
means the date or intended date of de-
parture of the last flight in the partici-
pant’s itinerary.

§ 380.34a Substitution of direct air car-
rier’s security or depository agree-
ment. 

(a) A direct air carrier may sub-
stitute its own security agreement and/
or depository arrangements, as speci-
fied in this section, for those required 
of the charter operator under § 380.34, 
but only for charter trips in which all 
the air transportation is provided by 
one direct air carrier. Charter opera-
tors are relieved from § 380.34 to the ex-
tent that the direct carrier substitutes 
its own arrangements. 

(b) The direct air carrier may sub-
stitute its security agreement for all of 
the arrangements required of the char-
ter operator under § 380.34 (a) or (b). Al-
ternatively, it may substitute its de-
pository agreement for the depository 
agreement required of the charter oper-
ator under § 380.34(b)(2). If the direct 
carrier substitutes its depository 
agreement, it may also obtain and sub-
stitute a security agreement for the 
one otherwise required of the charter 
operator under § 380.34(b)(1). If the di-
rect carrier substitutes its depository 
agreement only, the charter operator 
must supply the security agreement re-
quired under § 380.34(b)(1). 

(c) If the direct carrier substitutes a 
security agreement for all the charter 
operator’s requirements under § 380.34, 
the charter operator shall include in 
the charter prospectus, in place of the 
information in § 380.28(a)(2) regarding 
the charter operator’s security agree-
ment: 

(1) A statement by the direct air car-
rier on OST Form 4535 that it will take 
responsibility for all charter partici-
pant payments (including those for 
ground accommodations and services)

VerDate Dec<13>2002 15:18 Jan 22, 2003 Jkt 200044 PO 00000 Frm 00408 Fmt 8010 Sfmt 8010 Y:\SGML\200044T.XXX 200044T



409

Office of the Secretary, DOT § 380.35

and for the fulfillment of all the char-
ter operator’s contractual and regu-
latory obligations to the charter par-
ticipants. 

(2) A statement from the direct air 
carrier and its securer (under § 212.12 of 
this chapter), OST Form 4533, that they 
have entered into a security agreement 
assuring the direct air carrier’s respon-
sibilities to charter participants under 
this section in an unlimited amount 
(except that the liability of the securer 
with respect to any charter participant 
may be limited to the charter price 
paid by or on behalf of such partici-
pant), and that the securer has re-
ceived a copy of the proposed flight 
schedule identified by the schedule 
number assigned by the charter oper-
ator under this part. 

(d) A substitute depository agree-
ment under this section shall be signed 
by the direct air carrier, the charter 
operator, and the depository bank, and 
shall provide, in addition to existing 
requirements under § 212.8 of this chap-
ter, that: 

(1) Payments by or on behalf of char-
ter participants shall be allocated to 
the flight accounts matching the par-
ticipant’s itinerary in the following 
way: Each account shall have allocated 
to it the charter cost of the partici-
pant’s air transportation on that 
flight. The portion of each payment 
not intended for air transportation 
services shall be allocated to the ac-
count for the return flight in the par-
ticipant’s itinerary. If there is only one 
flight in the itinerary, the entire pay-
ment shall be allocated to that ac-
count. 

(2) The bank shall pay funds from a 
flight account directly to the hotels, 
sightseeing enterprises, or other per-
sons or companies furnishing ground 
accommodations and services, if any, 
in connection with the charter flight, 
upon presentation to the bank of ven-
dor’s bills and upon certification by the 
person who contracted for the ground 
accommodations or services of the 
amounts payable and the persons or 
companies to whom payment is to be 
made, except that no disbursement 
shall be made that would reduce the 
balance in the account below the char-
ter cost of the flight. 

(3) On sales made to participants by a 
person other than a retail travel agent, 
the participant shall pay by check, 
money order, or credit card draft pay-
able to the bank. On sales made to par-
ticipants by a retail travel agent, pay-
ments shall be made in the same man-
ner unless the agent deducts its com-
mission and remits the balance to the 
bank by check, money order, or elec-
tronic transfer. The agent may deduct 
its commission only if it agrees in 
writing with its principal (the charter 
operator or direct air carrier, as appli-
cable) that, if the charter is canceled, 
the agent shall remit to the bank the 
full amount of the commission pre-
viously deducted or received within 10 
days after receipt of notification of the 
cancellation. The depository bank shall 
pay refunds directly to participants ac-
cording to the terms of the operator-
participant contract and the terms of 
this part. 

(e) If the direct carrier substitutes a 
security agreement in addition to sub-
stituting a depository agreement, the 
charter prospectus information must 
include all the information required by 
paragraphs (c) and (d) of this section, 
except for the amount of the security 
agreement. That agreement shall be in 
an amount of at least $10,000 times the 
number of flights, except that the 
amount need not be more than $200,000. 

(f) A copy of the depository agree-
ment under paragraph (d) of this sec-
tion shall be filed with the Depart-
ment, and it shall not be effective until 
approved by the Department. 

(g) A copy of the security agreement 
under paragraph (c) or paragraph (e) of 
this section shall be filed with the De-
partment. It shall insure the financial 
responsibility of the direct air carrier 
for supplying the transportation and 
all other accommodations, services, 
and facilities in accordance with the 
contracts between the charter operator 
and the charter participants. Such se-
curity agreement shall meet all the 
other requirements of § 380.34 (c) and 
(d).

§ 380.35 Disbursements from deposi-
tory account. 

No charter operator or direct air car-
rier shall cause its agents or the depos-
itory bank to make disbursements or
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