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of attorney or other written authoriza-
tion does not prevent BIS from using 
other evidence to establish the exist-
ence of an agency relationship for pur-
poses of imposing liability. 

(i) Submission of the SED or AES 
record. The SED or AES record must be 
submitted to the U.S. Government in 
the manner prescribed by the Bureau of 
Census Foreign Trade Statistics Regu-
lations (15 CFR part 30). 

[65 FR 42570, July 10, 2000, as amended at 67 
FR 70546, Nov. 25, 2002]

§ 758.2 Automated Export System 
(AES). 

The Census Bureau’s Foreign Trade 
Statistics Regulations (FTSR) (15 CFR 
30) contain provisions for filing Ship-
per’s Export Declarations (SEDs) elec-
tronically using the Automated Export 
System (AES). In order to use AES, 
you must apply directly to the Census 
Bureau for certification and approval 
through a Letter of Intent (see 15 CFR 
30.60(b) and Appendix A to part 30 of 
the FTSR). Four AES filing options are 
available for transmitting shipper’s ex-
port data. Option 1 is the standard 
paper filing of the SED, while the other 
three options are electronic. Option 2 
requires the electronic filing of all in-
formation required for export prior to 
export (15 CFR 30.61(a) and 30.63 of the 
FTSR); Option 3 requires the electronic 
filing of only specified data elements 
prior to export, with complete informa-
tion transmitted within 5 working days 
of exportation (15 CFR 30.61(b) and Ap-
pendix B of the FTSR); Option 4 is only 
available for approved filers (approval 
by Census Bureau, U.S. Customs Serv-
ice, BIS and other agencies) and re-
quires no information to be trans-
mitted prior to export, with complete 
information transmitted within 10 
working days of exportation (15 CFR 
30.61(c) and 30.62(c) of the FTSR). 

(a) Census’ Option 4 application proc-
ess. Exporters, or agents applying on 
behalf of an exporter, may apply for 
Option 4 filing privileges by submitting 
a Letter of Intent to the Census Bureau 
in accordance with 15 CFR 30.60(b) and 
30.62 of the FTSR. The Census Bureau 
will distribute the Letter of Intent to 
BIS and other agencies participating in 
the Option 4 approval process. Any 
agency may notify Census that an ap-

plicant has failed to meet its accept-
ance standards, and the Census Bureau 
will provide a denial letter to the ap-
plicant naming the denying agency. If 
no agency denies the application with-
in 30 days, nor requests an extension of 
time within 30 days, the Census Bureau 
will provide the applicant with an ap-
proval letter. See 15 CFR 30.62(b) of the 
FTSR. 

(b) BIS Option 4 application process. 
When AES filers wish to use Option 4 
for exports of items that require a BIS 
license, those filers must seek separate 
approval directly from BIS by com-
pleting a questionnaire and certifi-
cation. (Separate BIS approval is not 
required for the use of Option 4 in con-
nection with exports that do not re-
quire a BIS license.) The questionnaire 
and certification should be mailed to: 
U.S. Department of Commerce, Bureau 
of Industry and Security, The Office of 
Enforcement Analysis, 14th & Pennsyl-
vania Avenue, N.W., Room 4065, Wash-
ington, D.C. 20230. 

(1) Questionnaire. The following ques-
tions must be answered based on your 
experiences over the past five years. If 
the answer to either of the questions is 
‘‘yes’’, it must be followed with a full 
explanation. Answering ‘‘yes’’ to either 
of the questions will not automatically 
prevent your participation in Option 4. 
BIS will consider the facts of each case 
and any remedial action you have 
taken to determine whether your reli-
ability is sufficient to participate in 
this program. 

(i) Have you been charged with, con-
victed of, or penalized for, any viola-
tion of the EAR or any statute de-
scribed in § 766.25 of the EAR? 

(ii) Have you been notified by any 
government official of competent au-
thority that you are under investiga-
tion for any violation of the EAR or 
any statute described in § 766.25 of the 
EAR? 

(2) Certification. Each applicant must 
submit a signed certification as set 
forth in this paragraph. The certifi-
cation will be subject to verification by 
BIS.

I (We) certify that I (we) have established 
adequate internal procedures and safeguards 
to comply with the requirements set forth in 
the U.S. Department of Commerce Export 
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Administration Regulations (EAR) and For-
eign Trade Statistics Regulations (FTSR). 
These procedures and safeguards include 
means for: 

(i) Making a proper determination as to 
whether a license is required for a particular 
export; 

(ii) Receipt of notification of approval of 
the export license, if required, before the ex-
port is made; 

(iii) Compliance with all the terms and 
conditions of the license, License Exception, 
or NLR provisions of the EAR as applicable; 

(iv) Return of revoked or suspended li-
censes to BIS in accordance with § 750.8(b) of 
the EAR, if requested; 

(v) Compliance with the destination con-
trol statement provisions of § 758.6 of the 
EAR; 

(vi) Compliance with the prohibition 
against export transactions that involve per-
sons who have been denied U.S. export privi-
leges; and 

(vii) Compliance with the recordkeeping 
requirements of part 762 of the EAR. 

I (we) agree that my (our) office records 
and physical space will be made available for 
inspection by the Bureau of the Census, BIS, 
or the U.S. Customs Service, upon request.

(c) BIS Option 4 evaluation criteria. 
BIS will consider the grounds for de-
nial of Option 4 filing status set forth 
in 15 CFR 30.62(b)(2) of the FTSR, as 
well as the additional grounds for de-
nial set forth in this paragraph. 

(1) Applicants have not been ap-
proved for Option 4 filing privileges by 
the Census Bureau or other agency; 

(2) Applicants are denied persons; or 
(3) Exports are destined to the coun-

tries designated by the Secretary of 
State as supporters of international 
terrorism under Section 6(j) of the Ex-
port Administration Act of 1979, as 
amended. These ‘‘T–7’’ countries cur-
rently include Iran, Iraq, Libya, North 
Korea, Cuba, Sudan, and Syria. 

(d) Contacts for assistance. (1) For ad-
ditional information on the AES in 
general, please contact: Chief Foreign 
Trade Division, U.S. Census Bureau, 
(301) 457–2255, facsimile: (301) 457–2645. 

(2) For information about BIS’s Op-
tion 4 approval process to use AES Op-
tion 4 for items subject to the EAR, 
contact: Director, Office of Enforce-
ment Analysis, Bureau of Industry and 
Security, (202) 482–4255, facsimile: (202) 
482–0971. 

[65 FR 42571, July 10, 2000, as amended at 67 
FR 54953, Aug. 27, 2002]

§ 758.3 Responsibilities of parties to 
the transaction. 

All parties that participate in trans-
actions subject to the EAR must com-
ply with the EAR. Parties are free to 
structure transactions as they wish, 
and to delegate functions and tasks as 
they deem necessary, as long as the 
transaction complies with the EAR. 
However, acting through a forwarding 
or other agent, or delegating or redele-
gating authority, does not in and of 
itself relieve anyone of responsibility 
for compliance with the EAR. 

(a) Export transactions. The U.S. prin-
cipal party in interest is the exporter, 
except in certain routed transactions. 
The exporter must determine licensing 
authority (License, License Exception, 
or NLR), and obtain the appropriate li-
cense or other authorization. The ex-
porter may hire forwarding or other 
agents to perform various tasks, but 
doing so does not necessarily relieve 
the exporter of compliance responsibil-
ities. 

(b) Routed export transactions. All pro-
visions of the EAR, including the end-
use and end-user controls found in part 
744 of the EAR, and the General Prohi-
bitions found in part 736 of the EAR, 
apply to routed export transactions. 
The U.S. principal party in interest is 
the exporter and must determine li-
censing authority (License, License Ex-
ception, or NLR), and obtain the appro-
priate license or other authorization, 
unless the U.S. principal party in inter-
est obtains from the foreign principal 
party in interest a writing wherein the 
foreign principal party in interest ex-
pressly assumes responsibility for de-
termining licensing requirements and 
obtaining license authority, making 
the U.S. agent of the foreign principal 
party in interest the exporter for EAR 
purposes. One writing may cover mul-
tiple transactions between the same 
principals. See § 748.4(a)(3) of the EAR.

NOTE TO PARAGRAPH (b): For statistical 
purposes, the Foreign Trade Statistics Regu-
lations (15 CFR part 30) have a different defi-
nition of ‘‘exporter’’ from the Export Admin-
istration Regulations. Under the FTSR the 
‘‘exporter’’ will always be the U.S. principal 
party in interest. For purposes of licensing 
responsibility under the EAR, the U.S. agent 
of the foreign principal party in interest may 
be the ‘‘exporter’’ in a routed transaction.
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