
57

Nat’l Oceanic and Atmospheric Adm., Commerce § 904.504

Litigation may, in his or her discre-
tion, affirm, expunge, or modify the 
written warning and will notify the 
person of the decision. The decision 
constitutes the final agency action. 

(c) The addresses of the NOAA Re-
gional Attorneys are:

Regional Counsel, Office of General Counsel, 
NOAA, 14 Elm Street, Federal Building, 
Gloucester, MA 01930

Regional Counsel, Office of General Counsel, 
NOAA, 9450 Koger Blvd., Suite 102, St. Pe-
tersburg, FL 33702

Regional Counsel, Office of General Counsel, 
NOAA, Bin C15700, 7600 Sandpoint Way, 
NE., Seattle, WA 98115

Regional Counsel, Office of General Counsel, 
NOAA, 300 South Ferry Street, Room 2013, 
Terminal Island, CA 90731

Regional Counsel, Office of General Counsel, 
NOAA, P.O. Box 1668, Juneau, AK 99802

The address of the Assistant General 
Counsel for Enforcement and Litiga-
tion is 1825 Connecticut Avenue NW., 
Suite 607, Washington, DC 20235.

Subpart F—Seizure and Forfeiture 
Procedures

§ 904.500 Purpose and scope. 
(a) This subpart sets forth procedures 

governing the release or forfeiture of 
seized property (except property seized 
and held solely as evidence) that is sub-
ject to forfeiture under the various 
statutes administered by NOAA. 

(b) Except as provided in this sub-
part, these regulations apply to all 
seized property subject to forfeiture 
under the statutes listed in Subpart A. 
This subpart is in addition to, and not 
in contradiction of, any special rules 
regarding seizure, holding or disposi-
tion of property seized under these 
statutes.

§ 904.501 Notice of seizure. 
Except where the owner, consignee, 

or other party that the facts of record 
indicate has an interest in the seized 
property is personally notified, or 
where seizure is made under a search 
warrant, NOAA will, as soon as prac-
ticable following the seizure or other 
receipt of seized property, mail notice 
of the seizure by registered or certified 
mail, return receipt requested, to the 
owner or consignee, if known or easily 
ascertainable, or other party that the 

facts of record indicate has an interest 
in the seized property. The notice will 
describe the seized property and state 
the time, place and reason for the sei-
zure. The notice will inform each inter-
ested party of his or her right to apply 
for remission or mitigation of the for-
feiture (including any agreement that 
may be required under 
§ 904.506(b)(2)(vii)). The notice may be 
combined with a notice of the sale of 
perishable fish issued under § 904.505.

§ 904.502 Bonded release. 

NOAA may, in its sole discretion, re-
lease any seized property upon deposit 
with NOAA of the full value of the 
property or such lesser amount as 
NOAA deems sufficient to protect the 
interests served by the applicable stat-
ute. The deposit will be held in a NOAA 
suspense account, or deposited with the 
appropriate court, pending the out-
come of forfeiture proceedings. In addi-
tion, NOAA may, in its sole discretion, 
accept a bond or other security in place 
of fish, wildlife, or other property 
seized. The bond will contain such con-
ditions as NOAA deems appropriate. 
The provisions of § 904.506(f) apply to 
NOAA’s determination whether to re-
lease the property. The deposit or bond 
will for all purposes be considered to 
represent the property seized and sub-
ject to forfeiture.

§ 904.503 Appraisement. 

NOAA will appraise seized property 
to determine its domestic value. Do-
mestic value means the price at which 
such or similar property is offered for 
sale at the time and place of appraise-
ment in the ordinary course of trade. If 
there is no market for the seized prop-
erty at the place of appraisement, the 
value in the principal market nearest 
the place of appraisement will be used. 
If the seized property may not lawfully 
be sold in the United States, its domes-
tic value will be determined by other 
reasonable means.

§ 904.504 Administrative forfeiture 
proceedings. 

(a) When authorized. This section ap-
plies to property that is determined 
under § 904.503 to have a value of 
$100,000 or less, and that is subject to 
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administrative forfeiture under the ap-
plicable statute. This section does not 
apply to conveyances seized in connec-
tion with criminal proceedings. 

(b) Procedure. (1) NOAA will publish a 
notice of proposed forfeiture once a 
week for at least three successive 
weeks in a newspaper of general cir-
culation in the Federal judicial district 
in which the property was seized. How-
ever, if the value of the seized property 
does not exceed $1,000, the notice may 
be published by posting for at least 
three successive weeks in a con-
spicuous place accessible to the public 
at the National Marine Fisheries Serv-
ice Enforcement Office, United States 
District Court, or the United States 
Customs House nearest the place of sei-
zure, with the date of posting indicated 
on the notice. In addition, a reasonable 
effort will be made to serve the notice 
personally, or by registered or certified 
mail, return receipt requested, on each 
person whose whereabouts and interest 
in the property are known or easily as-
certainable. 

(2) The notice of proposed forfeiture 
will: 

(i) Describe the seized property, in-
cluding any applicable registration or 
serial numbers; 

(ii) State the time, place and reason 
for the seizure; and 

(iii) Describe the rights of an inter-
ested person to file a claim to the prop-
erty (including the right to file a mo-
tion to stay administrative forfeiture 
proceedings and to petition to remit or 
mitigate the forfeiture). 

(3)(i) Except as provided in paragraph 
(b)(4) of this section, any person claim-
ing the seized property may file a 
claim with NOAA, at the address indi-
cated in the notice, within 20 days of 
the date the notice was first published 
or posted. The claim must state the 
claimant’s interest in the property. 

(ii) Except as provided in paragraph 
(b)(3)(v) or (b)(4) of this section, a bond 
for costs in the penal sum of $5,000 or 10 
per cent of the appraised value of the 
property, whichever is lower, but not 
less than $250, with sureties satisfac-
tory to the Administrator, must be 
filed with the claim for seized prop-
erty. The bond may be posted on Cus-
toms form 4615 or a similar form pro-
vided by NOAA. There must be en-

dorsed on the bond a list or schedule in 
substantially the following form, 
signed by the claimant in the presence 
of witnesses, and attested by the wit-
nesses: 
List or schedule containing a par-
ticular description of seized article, 
claim for which is covered by the with-
in bond; to wit:
llllllllllllllllllllllll

llllllllllllllllllllllll

The foregoing list is correct.
llllllllllllllllllllllll

Claimant

Attest:
llllllllllllllllllllllll

llllllllllllllllllllllll

A certified check may be substituted 
for a bond. 

(iii) Filing a claim and posting a 
bond does not entitle the claimant to 
possession of the property. However, it 
does stop administrative forfeiture pro-
ceedings. 

(iv) If the claim and bond are filed 
timely in accordance with this section, 
NOAA will refer the matter to the At-
torney General to institute forfeiture 
proceedings in the appropriate United 
States District Court. 

(v) Upon satisfactory proof of finan-
cial inability to post the bond, NOAA 
may waive the bond requirement for 
any person claiming an interest in the 
seized property. 

(4) Instead of, or in addition to, filing 
a claim and bond under paragraph 
(b)(3) of this section, any person claim-
ing the seized property may file with 
NOAA within 20 days after the date of 
first publication or posting of the no-
tice of proposed forfeiture, a motion to 
stay administrative forfeiture pro-
ceedings. The motion must contain: 

(i) The claimant’s verified statement 
showing the claimant’s absolute title 
to the seized property, free of all liens 
or other third party interests; and 

(ii) The claimant’s offer to pay in ad-
vance all reasonable costs anticipated 
for storage and maintenance of the 
property. NOAA, in its discretion, may 
grant the stay and impose any condi-
tions deemed reasonable, including but 
not limited to length of the stay, fac-
tors that would automatically termi-
nate the stay, and any requirement for 
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a bond to secure payment of storage or 
maintenance costs. If NOAA denies or 
terminates the stay, the claimant, if he 
or she has not already done so, has 20 
days from receipt of the denial or ter-
mination order to file a claim and bond 
in accordance with paragraph (b)(3) of 
this section. Failure to file the claim 
and bond within that 20 days will result 
in summary forfeiture under paragraph 
(b)(5) of this section. 

(5) If a claim and bond are not filed 
within 20 days of notice in accordance 
with this section, or if a motion for a 
stay under paragraph (b)(4) is pending, 
NOAA will declare the property for-
feited. The declaration of forfeiture 
will be in writing and will be served on 
each person whose whereabouts and 
prior interest in the seized property are 
known or easily ascertainable. The for-
feited property will be subject to dis-
position as authorized by law and regu-
lations of NOAA. 

(6) If the appraised value of the prop-
erty is more than $100,000, or a timely 
and satisfactory claim and bond for 
property appraised at $100,000 or less 
are submitted to NOAA, the matter 
will be referred to the Attorney Gen-
eral to institute in rem proceedings in 
the appropriate United States District 
Court.

§ 904.505 Summary sale. 
(a) In view of the perishable nature of 

fish, any person authorized to enforce a 
statute administered by NOAA may, as 
authorized by law, sell or cause to be 
sold, and any person may purchase, for 
not less than its domestic fair market 
value, fish seized under such statute. 

(b) Any person purchasing fish sub-
ject to this section must deliver the 
proceeds of the sale to a person author-
ized to enforce a statute administered 
by NOAA immediately upon request of 
such authorized person. Anyone who 
does not so deliver the proceeds may be 
subject to penalties under the applica-
ble statute or statutes. 

(c) NOAA will give notice of the sale 
by registered or certified mail, return 
receipt requested, to the owner or con-
signee, if known or easily ascertain-
able, or to any other party that the 
facts of record indicate has an interest 
in the seized fish, unless the owner or 
consignee or other interested party has 

otherwise been personally notified. No-
tice will be sent either prior to the 
sale, or as soon thereafter as prac-
ticable. 

(d) The proceeds of the sale, after de-
ducting any reasonable costs of the 
sale, will be subject to any administra-
tive or judicial proceedings in the safe 
manner as the seized fish would have 
been, including an action in rem for the 
forfeiture of the proceeds. Pending dis-
position of such proceedings, the pro-
ceeds will, as appropriate, either be de-
posited in a NOAA suspense account or 
submitted to the appropriate court. 
The proceeds will not be subject to re-
lease under § 904.502 or § 904.506(f). 

(e) Seizure and sale of fish is without 
prejudice to any other remedy or sanc-
tion authorized by law.

§ 904.506 Remission and mitigation of 
forfeiture. 

(a) Application of this section. (1) This 
section establishes procedures for fil-
ing with NOAA a petition for relief 
from forfeitures incurred, or alleged to 
have been incurred, under any statute 
administered by NOAA that authorizes 
the remission or mitigation of forfeit-
ures. 

(2) Although NOAA may properly 
consider a petition for relief from for-
feiture along with other consequences 
of a violation, the remission or mitiga-
tion of a forfeiture is not dispositive of 
any criminal charge filed, civil penalty 
assessed, or permit sanction proposed, 
unless NOAA expressly so states. Re-
mission or mitigation of a forfeiture is 
in the nature of executive clemency 
and is granted in the sole discretion of 
NOAA only when consistent with the 
purposes of the particular statute in-
volved and this section. 

(3) NOAA will not consider a petition 
for remission or mitigation while a for-
feiture proceeding is pending in federal 
court. Once such a case is referred to 
the Attorney General for institution of 
judicial proceedings, and until the pro-
ceedings are completed, any petition 
received by NOAA will be forwarded to 
the Attorney General for consider-
ation. 

(b) Petition for relief from forfeiture. (1) 
Any person having an interest in prop-
erty seized and subject to forfeiture 
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