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relationship between the adequacy of
authorities and the adequacy of the
overall program. The authorities need
to be broad enough in both geographic
scope and subject matter to ensure im-
plementation of the State’s enforceable
policies. These enforceable policies
must be sufficiently comprehensive
and specific to regulate land and water
uses, control development, and resolve
conflicts among competing uses in
order to assure wise use of the coastal
zone. (Issues relating to the adequate
scope of the program are dealt with in
§923.3.)

(b) The entity or entities which will
exercise the program’s authorities is a
matter of State determination. They
may be the state agency designated
pursuant to section 306(d)(6) of the Act,
other state agencies, regional or inter-
state bodies, and local governments.
The major approval criterion is a de-
termination that such entity or enti-
ties are required to exercise their au-
thorities in conformance with the poli-
cies of the management program. Ac-
cordingly, the essential requirement is
that the State demonstrate that there
is a means of ensuring such compli-
ance. This demonstration will be in the
context of one or a combination of the
three control techniques specified in
section 306(d)(11) of the Act. The re-
quirements related to section 306(d)(12)
of the Act are described in §§923.42
through 923.44 of this subchapter.

(¢c) In determining the adequacy of
the authorities and organization of a
state’s programs, the Assistant Admin-
istrator will review and evaluate au-
thorities and organizational arrange-
ments in light of the requirements of
this subpart and the finding of section
302(h) of the Act.

(d) The authorities requirements of
the Act dealt with in this subpart are

those contained in subsections
306(d)(2)(D)—Means of Control;
306(d)(10)-Authorities; 306(d)(10)(A)-

Control Development and Resolve Con-
flicts; 306(d)(10)(B)-Powers of Acquisi-
tion; 306(d)(11)—Techniques of Control;
and 307(f)—Air and Water Quality Con-
trol Requirements. The organization
requirements of the Act dealt with in
this subpart are those contained in sec-
tions 306(d)(2)(F)—Organizational

§923.41

Structure; 306(d)(6)—Designated State
Agency; and 306(d)(7)—Organization.

§923.41 Identification of authorities.

(a)(1) The management program must
identify the means by which the state
proposes to exert control over the per-
missible land uses and water uses with-
in the coastal zone which have a direct
and significant impact on the coastal
waters, including a listing of relevant
state constitutional provisions, laws,
regulations, and judicial decisions.
These are the means by which the state
will enforce its coastal management
policies. (See section 304(6a) of the
Act.)

(2) The state chosen agency or agen-
cies (including local governments,
area-wide agencies, regional agencies,
or interstate agencies) must have the
authority for the management of the
coastal zone. Such authority includes
the following powers:

(i) To administer land use and water
use regulations to control development
to ensure compliance with the manage-
ment program, and to resolve conflicts
among competing uses; and

(ii) To acquire fee simple and less
than fee simple interests in land, wa-
ters, and other property through con-
demnation or other means when nec-
essary to achieve conformance with the
management program.

(b) In order to meet these require-
ments, the program must identify rel-
evant state constitutional provisions,
statutes, regulations, case law and
such other legal instruments (including
executive orders and interagency
agreements) that will be used to carry
out the state’s management program,
including the authorities pursuant to
sections 306(d)(10) and 306(d)(11) of the
Act which require a state to have the
ability to:

(1) Administer land and water use
regulations in conformance with the
policies of the management program;

(2) Control such development as is
necessary to ensure compliance with
the management program;

(3) Resolve conflicts among com-
peting uses; and
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§923.42

(4) Acquire appropriate interest in
lands, waters or other property as nec-
essary to achieve management objec-
tives. Where acquisition will be a nec-
essary technique for accomplishing
particular program policies and objec-
tives, the management program must
indicate for what purpose acquisition
will be used (i.e., what policies or ob-
jectives will be accomplished); the type
of acquisition (e.g., fee simple, pur-
chase of easements, condemnation);
and what agency (or agencies) of gov-
ernment have the authority for the
specified type of acquisition.

§923.42 State establishment of criteria
and standards for local implementa-
tion—Technique A.

(a) The management program must
provide for any one or a combination of
general techniques specified in sub-
section 306(d)(11) of the Act for control
of land uses and water uses within the
coastal zone. The first such control
technique, at subsection 306(d)(11)(A) of
the Act, is state establishment of cri-
teria and standards for local implemen-
tation, subject to administrative re-
view and enforcement (control tech-
nique A).

(b) There are 5 principal require-
ments that control technique A must
embody in order to be approved:

(1) The State must have developed
and have in effect at the time of pro-
gram approval enforceable policies
that meet the requirements of §923.3.
These policies must serve as the stand-
ards and criteria for local program de-
velopment or the State must have sep-
arate standards and criteria, related to
these enforceable policies, that will
guide local program development.

(2) During the period while local pro-
grams are being developed, a State
must have sufficient authority to as-
sure that land and water use decisions
subject to the management program
will comply with the program’s en-
forceable policies. The adequacy of
these authorities will be judged on the
same basis as specified for direct State
controls or case-by-case reviews.

(3) A State must be able to ensure
that coastal programs will be devel-
oped pursuant to the State’s standards
and criteria, or failing this, that the
management program can be imple-
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mented directly by the State. This re-
quirement can be met if a State can ex-
ercise any one of the following tech-
niques:

(i) Direct State enforcement of its
standards and criteria in which case a
State would need to meet the require-
ments of this section which address the
direct State control technique;

(ii) Preparation of a local program by
a State agency which the local govern-
ment then would implement. To use
this technique the State must have
statutory authority to prepare and
adopt a program for a local govern-
ment, and a mechanism by which the
State can cause the local government
to enforce the State-created program.
Where the mechanism to assure local
enforcement will be judicial relief, the
program must include the authority
under which judicial relief can be
sought;

(iii) State preparation and enforce-
ment of a program on behalf of a local
government. Here the State must have
the authority to:

(A) Prepare and adopt a plan, regula-
tions, and ordinances for the local gov-
ernment and

(B) Enforce such plans, regulations
and ordinances;

(iv) State review of local government
actions on a case-by-case basis or on
appeal, and prevention of actions in-
consistent with the standards and cri-
teria. Under this technique, when a
local government fails to adopt an ap-
provable program, the State must have
the ability to review activities in the
coastal zone subject to the manage-
ment program and the power to pro-
hibit, modify or condition those activi-
ties based on the policies, standards
and criteria of the management pro-
gram; or

(v) If a locality fails to adopt a man-
agement program, the State may uti-
lize a procedure whereby the responsi-
bility for preparing a program shifts to
an intermediate 1level government,
such as a county. If this intermediate
level of government fails to produce a
program, then the State must have the
ability to take one of the actions de-
scribed above. This alternative cannot
be used where the intermediate level of
government lacks the legal authority
to adopt and implement regulations
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