§930.120

Subpart H—Appeal to the Sec-
retary for Review Related to
the Objectives of the Act and
National Security Interests

§930.120 Objectives.

This subpart sets forth the proce-
dures by which the Secretary may find
that a federal license or permit activ-
ity, including those described in detail
in an OCS plan, or a federal assistance
activity, which a State agency has
found to be inconsistent with the en-
forceable policies of the management
program, may be federally approved be-
cause the activity is consistent with
the objectives or purposes of the Act,
or is necessary in the interest of na-
tional security.

§930.121 Consistent with the objec-
tives or purposes of the Act.

A federal license or permit activity,
or a federal assistance activity, is
‘“‘consistent with the objectives or pur-
poses of the Act” if it satisfies each of
the following three requirements:

(a) The activity furthers the national
interest as articulated in §302 or §303 of
the Act, in a significant or substantial
manner,

(b) The national interest furthered by
the activity outweighs the activity’s
adverse coastal effects, when those ef-
fects are considered separately or cu-
mulatively.

(c) There is no reasonable alternative
available which would permit the ac-
tivity to be conducted in a manner con-
sistent with the enforceable policies of
the management program. When deter-
mining whether a reasonable alter-
native is available, the Secretary may
consider but is not limited to consid-
ering, previous appeal decisions, alter-
natives described in objection letters
and alternatives and other new infor-
mation described during the appeal.

§930.122 Necessary in the interest of
national security.

A federal license or permit activity,
or a federal assistance activity, is
‘“‘necessary in the interest of national
security’ if a national defense or other
national security interest would be sig-
nificantly impaired were the activity
not permitted to go forward as pro-
posed. Secretarial review of national
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security issues shall be aided by infor-
mation submitted by the Department
of Defense or other interested Federal
agencies. The views of such agencies,
while not binding, shall be given con-
siderable weight by the Secretary. The
Secretary will seek information to de-
termine whether the objected-to activ-
ity directly supports national defense
or other essential national security ob-
jectives.

§930.123
cy.

(a) The ‘‘appellant’ is the applicant,
person or applicant agency submitting
an appeal to the Secretary pursuant to
this subpart.

(b) For the purposes of this subpart,
the ‘“‘Federal agency’” is the agency
whose proposed issuance of a license or
permit or grant of assistance is the
subject of the appeal to the Secretary.

Appellant and Federal agen-

§930.124 Computation of time.

The first day of any period of time al-
lowed or prescribed by these rules,
shall not be included in the computa-
tion of the designated period of time.
The last day of the time period com-
puted shall be included unless it is a
Saturday, Sunday or a Federal holiday,
in which case the period runs until the
next day which is not one of the afore-
mentioned days.

§930.125 Notice of appeal and applica-
tion fee to the Secretary.

(a) To obtain Secretarial review of a
State agency objection, the appellant
shall file a notice of appeal with the
Secretary within 30 days of receipt of a
State agency objection.

(b) The appellant’s notice of appeal
shall be accompanied by payment of an
application fee or a request for a waiv-
er of such fees. An appeal involving a
project valued in excess of $1 million
shall be considered a major appeal and
the application fee is $5600.00. All other
appeals shall be considered minor ap-
peals and the application fee is $200.00.

(c) The appellant shall send the No-
tice of appeal to the Secretary, Herbert
C. Hoover Building, 14th Street and
Constitution Avenue, NW., Wash-
ington, DC 20230; a copy of the notice of
appeal to the objecting State agency;
and to the Assistant General Counsel
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for Ocean Services (GCOS), 1305 East
West Highway, Room 6111 SSMC 4, Sil-
ver Spring, Maryland 20910.

(d) No extension of time will be per-
mitted for the filing of a notice of ap-
peal.

(e) The Secretary shall waive any or
all fees if the Secretary concludes upon
review of the appellant’s fee waiver re-
quest that such fees impose an eco-
nomic hardship on appellant. The re-
quest for a waiver and demonstration
of economic hardship shall accompany
the notice of appeal. If the Secretary
denies a request for a waiver and the
appellant wishes to continue with the
appeal, the appellant shall submit the
appropriate fees to the Secretary with-
in 20 days of receipt of the Secretary’s
denial. If the fees are not received by
the 20th day, then the Secretary shall
dismiss the appeal.

§930.126 Consistency
essing fees.

appeal proc-

The Secretary shall collect as a proc-
essing fee such other fees from the ap-
pellant as are necessary to recover the
full costs of administering and proc-
essing appeals to the Secretary under
section 307(c) of the Act. All processing
fees shall be assessed and collected no
later than 60 days after publication of
the Federal Register Notice closing the
decision record. Failure to submit
processing fees shall be grounds for ex-
tending the time for issuance of a deci-
sion pursuant to section 319(a)(2) of the
Act (16 USC 1465(a)(2)) and §930.130 of
this subpart.

§930.127 Briefs and supporting mate-
rials.

(a) The Secretary shall establish a
schedule of dates and time periods for
submission of briefs and supporting
materials by the appellant and the
State agency.

(b) Both the appellant and State
agency shall send copies of their briefs,
supporting materials and all requests
and communications to the Secretary,
each other, and to the Assistant Gen-
eral Counsel for Ocean Services
(GCOS), NOAA, 1305 East West High-
way, Room 6111 SSMC4, Silver Spring,
Maryland 20910.

(c) The Secretary may extend the
time for submission of briefs and sup-

§930.128

porting materials on his own initiative
or at the request of a party so long as
the request is received prior to the date
prescribed in the briefing schedule. A
copy of the request for an extension of
time shall be sent to the Assistant
General Counsel for Ocean Services.

(d) Where a State agency objection is
based in whole or in part on a lack of
information, the Secretary shall limit
the record on appeal to information
previously submitted to the State
agency and relevant comments there-
on, except as provided for in sections
930.129(b) and (c).

§930.128 Public notice, comment pe-
riod, and public hearing.

(a) The Secretary shall provide time-
ly public notice of the appeal after the
receipt of the notice of appeal, and pay-
ment of application fees. At a min-
imum, public notice shall be provided
in the FEDERAL REGISTER and the im-
mediate area of the coastal zone likely
to be affected by the proposed activity.

(b) The Secretary shall provide an op-
portunity for public comment on the
appeal. The public shall be afforded no
less than 30 days to comment on the
appeal. Notice of the public comment
period shall take the same form as No-
tice required in paragraph (a) of this
section.

(c) The Secretary shall afford inter-
ested Federal agencies, including the
Federal agency whose proposed action
is the subject of the appeal, with an op-
portunity to comment on the appeal.
The Secretary shall afford notice to
the Federal agencies of the time for fil-
ing their comments.

(d) The Secretary may extend the
time for submitting comments on his
own initiative or at the written request
of a party or interested Federal agen-
cy, so long as the request is received
prior to the comment date identified in
the public notice. A copy of the request
for an extension of time shall be sent
to the Assistant General Counsel for
Ocean Services.

(e) The Secretary may hold a public
hearing in response to a request or on
his own initiative. If a hearing is held
by the Secretary, it shall be guided by
the procedures described  within
§930.113.
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