§930.129

§930.129 Dismissal, remand, stay, and
procedural override.

(a) The Secretary may dismiss an ap-
peal for good cause. A dismissal is the
final agency action. Good cause shall
include, but is not limited to:

(1) Failure of the appellant to submit
a notice of appeal within the required
30-day period.

(2) Failure of the appellant to submit
a brief or supporting materials within
the required period;

(3) Failure of the appellant to pay a
required fee;

(4) Denial by the Federal agency of
the federal license, permit or assist-
ance application; or

(6) Failure of the appellant to base
the appeal on grounds that the pro-
posed activity is either consistent with
the objectives or purposes of the Act,
or necessary in the interest of national
security.

(b) If the State agency’s consistency
objection is not in compliance with
section 307 of the Act and the regula-
tions contained in subparts D, E, F, or
I of this part, the Secretary shall over-
ride the State’s objection. The Sec-
retary may make this determination as
a threshold matter.

(c) The Secretary may stay the proc-
essing of an appeal on her own initia-
tive or upon request of an appellant or
State agency for the following pur-
poses:

(1) to allow additional information to
be developed relevant to the analysis
required of the Secretary in 930.121,

(2) to allow mediation or settlement
negotiations to occur between the ap-
plicant and State agency, or

(3) to allow for remand pursuant to
paragraph (d) of this section.

(d) The Secretary may stay the proc-
essing of an appeal and remand it to
the State agency for reconsideration of
the project’s consistency with the en-
forceable policies of the State’s man-
agement program if significant new in-
formation relevant to the State agen-
cy’s objection, that was not provided to
the State agency as part of its consist-
ency review, is submitted to the Sec-
retary by the appellant, the public or a
Federal agency. The Secretary shall
determine a time period for the remand
to the State not to exceed three
months. If the State agency responds
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that it still objects to the activity,
then the Secretary shall continue to
process the appeal and shall include
the significant new information in the
decision record. If the State agency
concurs, then the Secretary shall dis-
miss the appeal and notify the Federal
agency that the activity may be feder-
ally approved.

§930.130 Closure of the decision
record and issuance of decision.

(a) No sooner than 30 days after the
close of the public comment period, the
Secretary shall publish a notice in the
Federal Register stating that the deci-
sion record is closed and that no fur-
ther information, briefs or comments
will be considered in deciding the ap-
peal.

(b) No later than 90 days after the
closure of the decision record the Sec-
retary shall issue a decision or publish
a notice in the FEDERAL REGISTER eXx-
plaining why a decision cannot be
issued at that time. The Secretary
shall issue a decision within 45 days of
the publication of such notice.

(c) The decision of the Secretary
shall constitute final agency action for
the purposes of the Administrative
Procedure Act.

(d) The appellant bears the burden of
submitting evidence in support of its
appeal and the burden of persuasion. In
reviewing an appeal, the Secretary
shall find that a proposed federal li-
cense or permit activity, or a federal
assistance activity, is consistent with
the objectives or purposes of the Act,
or is necessary in the interest of na-
tional security, when the information
submitted supports this conclusion.

(e)(1) If the Secretary finds that the
proposed activity is consistent with
the objectives or purposes of the Act,
or is necessary in the interest of na-
tional security, the Federal agency
may approve the activity.

(2) If the Secretary does not make ei-
ther of these findings, the Federal
agency shall not approve the activity.

§930.131 Review initiated by the Sec-
retary.

(a) The Secretary may, on her own
initiative, choose to consider whether a
federal license or permit activity, or a
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federal assistance activity, is con-
sistent with the objectives or purposes
of the Act, or is necessary in the inter-
est of national security. Secretarial re-
view shall only be initiated after the
completion of State agency review pur-
suant to the relevant subpart. The Sec-
retary’s decision to review the activity
may result from an independent con-
cern regarding the activity or a request
from interested parties. If the Sec-
retary decides to initiate review, noti-
fication shall be sent to the applicant,
person or applicant agency, and to the
relevant Federal and State agencies.
The notice shall include a statement
describing the reasons for the review.

(b) With the exception of application
and processing fees, all other provi-
sions under this subpart governing the
processing and administering of ap-
peals will apply to Secretarial reviews
initiated under this section.

Subpart I—Consistency of Federal
Activities Having Interstate
Coastal Effects

§930.150 Objectives.

(a) A federal activity may affect
coastal uses or resources of a State
other than the State in which the ac-
tivity will occur. Effective coastal
management is fostered by ensuring
that activities having such reasonably
foreseeable interstate coastal effects
are conducted consistent with the en-
forceable policies of the management
program of each affected State.

(b) The application of the federal
consistency requirement to activities
having interstate coastal effects is ad-
dressed by this subpart in order to en-
courage cooperation among States in
dealing with activities having inter-
state coastal effects, and to provide
States, local governments, Federal
agencies, and the public with a predict-
able framework for evaluating the con-
sistency of these federal activities
under the Act.

§930.151 Interstate coastal effect.

The term ‘“‘interstate coastal effect”
means any reasonably foreseeable ef-
fect resulting from a federal action oc-
curring in one State of the United
States on any coastal use or resource
of another State that has a federally

§930.152

approved management program. REf-
fects are not just environmental ef-
fects, but include effects on coastal
uses. Effects include both direct effects
which result from the activity and
occur at the same time and place as
the activity, and indirect (cumulative
and secondary) effects which result
from the activity and are later in time
or farther removed in distance, but are
still reasonably foreseeable. Indirect
effects are effects resulting from the
incremental impact of the federal ac-
tion when added to other past, present,
and reasonably foreseeable actions, re-
gardless of what person(s) undertake(s)
such actions. The term ‘‘affects”
means have an effect on. Effects on any
coastal use or resource may also be re-
ferred to as ‘‘coastal effects.”

§930.152 Application.

(a) This subpart applies to federal ac-
tions having interstate coastal effects,
and supplements the relevant require-
ments contained in 15 CFR part 930,
subparts C (Consistency for Federal
Agency Activities), D (Consistency for
Activities Requiring a Federal License
or Permit), E (Consistency for OCS Ex-
ploration, Development and Production
Activities) and F (Consistency for Fed-
eral Assistance to State and Local
Governments). Except as otherwise
provided by this subpart, the require-
ments of other relevant subparts of
part 930 apply to activities having
interstate coastal effects.

(b) Federal consistency is a require-
ment on federal actions affecting any
coastal use or resource of a State with
a federally-approved management pro-
gram, regardless of the activities’ loca-
tions (including States without a feder-
ally approved management program).
The federal consistency requirement
does not alter a coastal State’s juris-
diction. The federal consistency re-
quirement does not give States the au-
thority to review the application of
laws, regulations, or policies of any
other State. Rather, the Act allows a
management program to review federal
actions and may preclude federal ac-
tion as a result of a State objection,
even if the objecting State is not the
State in which the activity will occur.
Such objections to interstate activities
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