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Merit Systems Protection Board § 1201.202

considered to encompass existing agen-
cy proceedings, including personnel ac-
tions that were proposed, threatened, 
or taken before July 9, 1989, the effec-
tive date of the Whistleblower Protec-
tion Act of 1989, and appeals before the 
Board or its predecessor agencies that 
were subject to judicial review on that 
date. An agency proceeding is consid-
ered to exist once the employee has re-
ceived notice of the proposed action.

Subpart H—Attorney Fees (Plus 
Costs, Expert Witness Fees, 
and Litigation Expenses, 
Where Applicable), Con-
sequential Damages, and 
Compensatory Damages

SOURCE: 63 FR 41179, Aug. 3, 1998, unless 
otherwise noted.

§ 1201.201 Statement of purpose. 
(a) This subpart governs Board pro-

ceedings for awards of attorney fees 
(plus costs, expert witness fees, and 
litigation expenses, where applicable), 
consequential damages, and compen-
satory damages. 

(b) There are seven statutory provi-
sions covering attorney fee awards. Be-
cause most MSPB cases are appeals 
under 5 U.S.C. 7701, most requests for 
attorney fees will be governed by 
§ 1201.202(a)(1). There are, however, 
other attorney fee provisions that 
apply only to specific kinds of cases. 
For example, § 1201.202(a)(4) applies 
only to certain whistleblower appeals. 
Sections 1201.202(a)(5) and (a)(6) apply 
only to corrective and disciplinary ac-
tion cases brought by the Special 
Counsel. Section 1201.202(a)(7) applies 
only to appeals brought under the Uni-
formed Services Employment and Re-
employment Rights Act. 

(c) An award of consequential dam-
ages is authorized in only two situa-
tions: Where the Board orders correc-
tive action in a whistleblower appeal 
under 5 U.S.C. 1221, and where the 
Board orders corrective action in a 
Special Counsel complaint under 5 
U.S.C. 1214. Consequential damages in-
clude such items as medical costs and 
travel expenses, and other costs as de-
termined by the Board through case 
law. 

(d) The Civil Rights Act of 1991 (42 
U.S.C. 1981a) authorizes an award of 
compensatory damages to a prevailing 
party who is found to have been inten-
tionally discriminated against based on 
race, color, religion, sex, national ori-
gin, or disability. Compensatory dam-
ages include pecuniary losses, future 
pecuniary losses, and nonpecuniary 
losses, such as emotional pain, suf-
fering, inconvenience, mental anguish, 
and loss of enjoyment of life.

§ 1201.202 Authority for awards. 

(a) Awards of attorney fees (plus costs, 
expert witness fees, and litigation ex-
penses, where applicable). The Board is 
authorized by various statutes to order 
payment of attorney fees and, where 
applicable, costs, expert witness fees, 
and litigation expenses. These statu-
tory authorities include, but are not 
limited to, the following authorities to 
order payment of: 

(1) Attorney fees, as authorized by 5 
U.S.C. 7701(g)(1), where the appellant or 
respondent is the prevailing party in 
an appeal under 5 U.S.C. 7701 or an 
agency action against an administra-
tive law judge under 5 U.S.C. 7521, and 
an award is warranted in the interest 
of justice; 

(2) Attorney fees, as authorized by 5 
U.S.C. 7701(g)(2), where the appellant or 
respondent is the prevailing party in 
an appeal under 5 U.S.C. 7701, a request 
to review an arbitration decision under 
5 U.S.C. 7121(d), or an agency action 
against an administrative law judge 
under 5 U.S.C. 7521, and the decision is 
based on a finding of discrimination 
prohibited under 5 U.S.C. 2302(b)(1); 

(3) Attorney fees and costs, as au-
thorized by 5 U.S.C. 1221(g)(2), where 
the appellant is the prevailing party in 
an appeal under 5 U.S.C. 7701 and the 
Board’s decision is based on a finding 
of a prohibited personnel practice; 

(4) Attorney fees and costs, as au-
thorized by 5 U.S.C. 1221(g)(1)(B), where 
the Board orders corrective action in a 
whistleblower appeal to which 5 U.S.C. 
1221 applies; 

(5) Attorney fees, as authorized by 5 
U.S.C. 1214(g)(2) or 5 U.S.C. 7701(g)(1), 
where the Board orders corrective ac-
tion in a Special Counsel complaint 
under 5 U.S.C. 1214; 
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(6) Attorney fees, as authorized by 5 
U.S.C. 1204(m), where the respondent is 
the prevailing party in a Special Coun-
sel complaint for disciplinary action 
under 5 U.S.C. 1215; 

(7) Attorney fees, expert witness fees, 
and litigation expenses, as authorized 
by the Uniformed Services Employ-
ment and Reemployment Rights Act, 
38 U.S.C. 4324(c)(4); and 

(8) Attorney fees, expert witness fees, 
and other litigation expenses, as au-
thorized by the Veterans Employment 
Opportunities Act; 5 U.S.C. 3330c(b). 

(b) Awards of consequential damages. 
The Board may order payment of con-
sequential damages, including medical 
costs incurred, travel expenses, and 
any other reasonable and foreseeable 
consequential damages: 

(1) As authorized by 5 U.S.C. 
1221(g)(1)(A)(ii), where the Board orders 
corrective action in a whistleblower 
appeal to which 5 U.S.C. 1221 applies; 
and 

(2) As authorized by 5 U.S.C. 
1214(g)(2), where the Board orders cor-
rective action in a Special Counsel 
complaint under 5 U.S.C. 1214. 

(c) Awards of compensatory damages. 
The Board may order payment of com-
pensatory damages, as authorized by 
section 102 of the Civil Rights Act of 
1991 (42 U.S.C. 1981a), based on a finding 
of unlawful intentional discrimination 
but not on an employment practice 
that is unlawful because of its dis-
parate impact under the Civil Rights 
Act of 1964, the Rehabilitation Act of 
1973, or the Americans with Disabilities 
Act of 1990. Compensatory damages in-
clude pecuniary losses, future pecu-
niary losses, and nonpecuniary losses 
such as emotional pain, suffering, in-
convenience, mental anguish, and loss 
of enjoyment of life. 

(d) Definitions. For purposes of this 
subpart: 

(1) A proceeding on the merits is a pro-
ceeding to decide an appeal of an agen-
cy action under 5 U.S.C. 1221 or 7701, an 
appeal under 38 U.S.C. 4324, an appeal 
under 5 U.S.C. 3330a, a request to re-
view an arbitration decision under 5 
U.S.C. 7121(d), a Special Counsel com-
plaint under 5 U.S.C. 1214 or 1215, or an 
agency action against an administra-
tive law judge under 5 U.S.C. 7521. 

(2) An addendum proceeding is a pro-
ceeding conducted after issuance of a 
final decision in a proceeding on the 
merits, including a decision accepting 
the parties’ settlement of the case. The 
final decision in the proceeding on the 
merits may be an initial decision of a 
judge that has become final under 
§ 1201.113 of this part or a final decision 
of the Board. 

[63 FR 41179, Aug. 3, 1998, as amended at 65 
FR 5409, Feb. 4, 2000]

§ 1201.203 Proceedings for attorney 
fees. 

(a) Form and content of request. A re-
quest for attorney fees must be made 
by motion, must state why the appel-
lant or respondent believes he or she is 
entitled to an award under the applica-
ble statutory standard, and must be 
supported by evidence substantiating 
the amount of the request. Evidence 
supporting a motion for attorney fees 
must include at a minimum: 

(1) Accurate and current time 
records; 

(2) A copy of the terms of the fee 
agreement (if any); 

(3) A statement of the attorney’s cus-
tomary billing rate for similar work, 
with evidence that that rate is con-
sistent with the prevailing community 
rate for similar services in the commu-
nity in which the attorney ordinarily 
practices; and 

(4) An established attorney-client re-
lationship. 

(b) Addendum proceeding. A request 
for attorney fees will be decided in an 
addendum proceeding. 

(c) Place of filing. Where the initial 
decision in the proceeding on the mer-
its was issued by a judge in a MSPB re-
gional or field office, a motion for at-
torney fees must be filed with the re-
gional or field office that issued the 
initial decision. Where the decision in 
the proceeding on the merits was an 
initial decision issued by a judge at the 
Board’s headquarters or where the only 
decision was a final decision issued by 
the Board, a motion for attorney fees 
must be filed with the Clerk of the 
Board. 

(d) Time of filing. A motion for attor-
ney fees must be filed as soon as pos-
sible after a final decision of the Board 
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