Merit Systems Protection Board

(up to 30 days for initial suspensions
and a 30-day extension, as provided in
paragraph (a) of this section) may be
granted at the discretion of the judge.

(e) Early termination of suspension pe-
riod. The suspension period may be ter-
minated prior to the end of the agreed
upon period if the parties request the
judge’s assistance relative to discovery
or settlement during the suspension pe-
riod and the judge’s involvement pur-
suant to that request is likely to be ex-
tensive.

[67 FR 3811, Jan. 28, 2002, as amended at 67
FR 58962, Sept. 19, 2002]

PARTIES, REPRESENTATIVES, AND
WITNESSES

§1201.31 Representatives.

(a) A party to an appeal may be rep-
resented in any matter related to the
appeal. The parties must designate
their representatives, if any, in writ-
ing. Any change in representation, and
any revocation of a designation of rep-
resentative, also must be in writing.
Notice of the change must be filed and
served on the other parties in accord-
ance with §1201.26 of this part.

(b) A party may choose any rep-
resentative as long as that person is
willing and available to serve. The
other party or parties may challenge
the designation, however, on the
ground that it involves a conflict of in-
terest or a conflict of position. Any
party who challenges the designation
must do so by filing a motion with the
judge within 15 days after the date of
service of the notice of designation.
The judge will rule on the motion be-
fore considering the merits of the ap-
peal. These procedures apply equally to
each designation of representative, re-
gardless of whether the representative
was the first one designated by a party
or a subsequently designated represent-
ative. If a representative is disquali-
fied, the judge will give the party
whose representative was disqualified a
reasonable time to obtain another one.

(c) The judge, on his or her own mo-
tion, may disqualify a party’s rep-
resentative on the grounds described in
paragraph (b) of this section.

(d)(A) A judge may exclude a party, a
representative, or other person from all
or any portion of the proceeding before

17

§1201.31

him or her for contumacious mis-
conduct or conduct that is prejudicial
to the administration of justice.

(2) When a judge determines that a
person should be excluded from partici-
pation in a proceeding, the judge shall
inform the person of this determina-
tion through issuance of an order to
show cause why he or she should not be
excluded. The show cause order shall be
delivered to the person by the most ex-
peditious means of delivery available,
including issuance of an oral order on
the record where the determination to
exclude the person is made during a
hearing. The person must respond to
the judge’s show cause order within
three days (excluding Saturdays, Sun-
days, and Federal holidays) of receipt
of the order, unless the judge provides
a different time limit, or forfeit the
right to seek certification of a subse-
quent exclusion order as an interlocu-
tory appeal to the Board under para-
graph (d)(3) of this section.

(3) When, after consideration of the
person’s response to the show cause
order, or in the absence of a response
to the show cause order, the judge de-
termines that the person should be ex-
cluded from participation in the pro-
ceeding, the judge shall issue an order
that documents the reasons for the ex-
clusion. The person may obtain review
of the judge’s ruling by filing, within
three days (excluding Saturdays, Sun-
days, and Federal holidays) of receipt
of the ruling, a motion that the ruling
be certified to the Board as an inter-
locutory appeal. The judge shall certify
an interlocutory appeal to the Board
within one day (excluding Saturdays,
Sundays, and Federal holidays) of re-
ceipt of such a motion. Only the provi-
sions of this paragraph apply to inter-
locutory appeals of rulings excluding a
person from a proceeding; the provi-
sions of §§1201.91 through 1201.93 of this
part shall not apply.

(4) A proceeding will not be delayed
because the judge excludes a person
from the proceeding, except that:

(i) Where the judge excludes a party’s
representative, the judge will give the
party a reasonable time to obtain an-
other representative; and

(ii) Where the judge certifies an in-
terlocutory appeal of an exclusion rul-
ing to the Board, the judge or the
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Board may stay the proceeding sua
sponte or on the motion of a party for
a stay of the proceeding.

(5) The Board, when considering a pe-
tition for review of a judge’s initial de-
cision under subpart C of this part, will
not be bound by any decision of the
judge to exclude a person from the pro-
ceeding below.

[64 FR 53504, Dec. 29, 1989, as amended at 62
FR 62689, Nov. 25, 1997; 62 FR 66815, Dec. 22,
1997; 63 FR 35500, June 30, 1998; 65 FR 5409,
Feb. 4, 2000]

§1201.32 Witnesses; right to represen-
tation.

Witnesses have the right to be rep-
resented when testifying. The rep-
resentative of a nonparty witness has
no right to examine the witness at the
hearing or otherwise participate in the
development of testimony.

§1201.33 Federal witnesses.

(a) Every Federal agency or corpora-
tion must make its employees or per-
sonnel available to furnish sworn state-
ments or to appear as witnesses at the
hearing when ordered by the judge to
do so. When providing those state-
ments or appearing at the hearing,
Federal employee witnesses will be in
official duty status (i.e., entitled to
pay and benefits including travel and
per diem, where appropriate).

(b) A Federal employee who is denied
the official time required by paragraph
(a) of this section may file a written re-
quest that the judge order the employ-
ing agency to provide such official
time. The judge will act on such a re-
quest promptly and, where warranted,
will order the agency to comply with
the requirements of paragraph (a) of
this section.

(c) An order obtained under para-
graph (b) of this section may be en-
forced as provided under subpart F of
this part.

[64 FR 53504, Dec. 29, 1989, as amended at 62
FR 48935, Sept. 18, 1997]

§1201.34 Intervenors and amicus cu-
riae.

(a) Ezxplanation of Intervention. Inter-
venors are organizations or persons
who want to participate in a pro-
ceeding because they believe the pro-
ceeding, or its outcome, may affect
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their rights or duties. Intervenors as a
“matter of right’’ are those parties
who have a statutory right to partici-
pate. ‘‘Permissive’” intervenors are
those parties who may be permitted to
participate if the proceeding will affect
them directly and if intervention is
otherwise appropriate under law. A re-
quest to intervene may be made by mo-
tion filed with the judge.

(b) Intervenors as a matter of right. (1)
The Director of the Office of Personnel
Management may intervene as a mat-
ter of right under 5 U.S.C. 7701(d)(1).
The motion to intervene must be filed
at the earliest practicable time.

(2)(i) Except as provided in paragraph
(b)(2)(ii) of this section, the Special
Counsel may intervene as a matter of
right under 5 U.S.C. 1212(c). The motion
to intervene must be filed at the ear-
liest practicable time.

(ii) The Special Counsel may not in-
tervene in an action brought by an in-
dividual under 5 U.S.C. 1221, or in an
appeal brought by an individual under
5 U.S.C. 7701, without the consent of
that individual. The Special Counsel
must present evidence that the indi-
vidual has consented to the interven-
tion at the time the motion to inter-
vene is filed.

(c) Permissive intervenors. (1) Any per-
son, organization or agency may, by
motion, ask the judge for permission to
intervene. The motion must explain
the reason why the person, organiza-
tion or agency should be permitted to
intervene.

(2) A motion for permission to inter-
vene will be granted where the re-
quester will be affected directly by the
outcome of the proceeding. Any person
alleged to have committed a prohibited
personnel practice under 5 TU.S.C.
2302(b) may request permission to in-
tervene. A judge’s denial of a motion
for permissive intervention may be ap-
pealed to the Board under §1201.91 of
this part.

(d) Role of intervenors. Intervenors
have the same rights and duties as par-
ties, with the following two exceptions:

(1) Intervenors do not have an inde-
pendent right to a hearing; and

(2) Permissive intervenors may par-
ticipate only on the issues affecting



