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(2) Was hired for a temporary posi-
tion under authority of 13 U.S.C. 23; 
and 

(3) Is serving in a Local Census Office 
or an Accuracy and Coverage Evalua-
tion function position as an enu-
merator, crew leader, or field oper-
ations supervisor. 

[61 FR 66841, Dec. 18, 1996 as amended at 62 
FR 23128, Apr. 29, 1997; 65 FR 16513, Mar. 29, 
2000]

§ 2640.204 Prohibited financial inter-
ests. 

None of the exemptions set forth in 
§§ 2640.201, 2640.202, or 2640.203 apply to 
any financial interest held or acquired 
by an employee, his spouse, or minor 
child in violation of a statute or agen-
cy supplemental regulation issued in 
accordance with 5 CFR 2635.105, or that 
is otherwise prohibited under 5 CFR 
2635.403(b).

Example 1 to § 2640.204: The Office of the 
Comptroller of the Currency (OCC), in a reg-
ulation that supplements part 2635 of this 
chapter, prohibits certain employees from 
owning stock in commercial banks. If an 
OCC employee purchases stock valued at 
$2,000 in contravention of the regulation, the 
exemption at § 2640.202(a) for interests aris-
ing from the ownership of no more than 
$15,000 worth of publicly traded stock will 
not apply to the employee’s participation in 
matters affecting the bank.

[61 FR 66841, Dec. 18, 1996, as amended at 67 
FR 12446, Mar. 19, 2002]

§ 2640.205 Employee responsibility. 
Prior to taking official action in a 

matter which an employee knows 
would affect his financial interest or 
the interest of another person specified 
in 18 U.S.C. 208(a), an employee must 
determine whether one of the exemp-
tions in §§ 2640.201, 2640.202, or 2640.203 
would permit his action notwith-
standing the existence of the disquali-
fying interest. An employee who is un-
sure whether an exemption is applica-
ble in a particular case, should consult 
an agency ethics official prior to tak-
ing action in a particular matter.

§ 2640.206 Existing agency exemptions. 
An employee who, prior to January 

17, 1997, acted in an official capacity in 
a particular matter in which he had a 
financial interest, will be deemed to 

have acted in accordance with applica-
ble regulations if he acted in reliance 
on an exemption issued by his employ-
ing Government agency pursuant to 18 
U.S.C. 208(b)(2), as in effect prior to No-
vember 30, 1989.

Subpart C—Individual Waivers

§ 2640.301 Waivers issued pursuant to 
18 U.S.C. 208(b)(1). 

(a) Requirements for issuing an indi-
vidual waiver under 18 U.S.C. 208(b)(1). 
Pursuant to 18 U.S.C. 208(b)(1), an agen-
cy may determine in an individual case 
that a disqualifying financial interest 
in a particular matter or matters is 
not so substantial as to be deemed like-
ly to affect the integrity of the em-
ployee’s services to the Government. 
Upon making that determination, the 
agency may then waive the employee’s 
disqualification notwithstanding the 
financial interest, and permit the em-
ployee to participate in the particular 
matter. Waivers issued pursuant to sec-
tion 208(b)(1) should comply with the 
following requirements: 

(1) The disqualifying financial inter-
est, and the nature and circumstances 
of the particular matter or matters, 
must be fully disclosed to the Govern-
ment official responsible for appointing 
the employee to his position (or other 
Government official to whom authority 
to issue such a waiver for the employee 
has been delegated); 

(2) The waiver must be issued in writ-
ing by the Government official respon-
sible for appointing the employee to 
his position (or other Government offi-
cial to whom the authority to issue 
such a waiver for the employee has 
been delegated); 

(3) The waiver should describe the 
disqualifying financial interest, the 
particular matter or matters to which 
it applies, the employee’s role in the 
matter or matters, and any limitations 
on the employee’s ability to act in such 
matters; 

(4) The waiver shall be based on a de-
termination that the disqualifying fi-
nancial interest is not so substantial as 
to be deemed likely to affect the integ-
rity of the employee’s services to the 
Government. Statements concerning 
the employee’s good character are not 
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material to, nor a basis for making, 
such a decision; 

(5) The waiver must be issued prior to 
the employee taking any action in the 
matter or matters; and 

(6) The waiver may apply to both 
present and future financial interests, 
provided the interests are described 
with sufficient specificity.

NOTE TO PARAGRAPH (a): The disqualifying 
financial interest, the particular matter or 
matters to which the waiver applies, and the 
employee’s role in such matters do not need 
to be described with any particular degree of 
specificity. For example, if a waiver were to 
apply to all matters which an employee 
would undertake as part of his official du-
ties, the waiver document would not have to 
enumerate those duties. The information 
contained in the waiver, however, should 
provide a clear understanding of the nature 
and identity of the disqualifying financial 
interest, the matters to which the waiver 
will apply, and the employee’s role in such 
matters.

(b) Agency determination concerning 
substantiality of the disqualifying finan-
cial interest. In determining whether a 
disqualifying financial interest is suffi-
ciently substantial to be deemed likely 
to affect the integrity of the employ-
ee’s services to the Government, the 
responsible official may consider the 
following factors: 

(1) The type of interest that is cre-
ating the disqualification (e.g. stock, 
bonds, real estate, other securities, 
cash payment, job offer, or enhance-
ment of a spouse’s employment); 

(2) The identity of the person whose 
financial interest is involved, and if 
the interest is not the employee’s, the 
relationship of that person to the em-
ployee; 

(3) The dollar value of the disquali-
fying financial interest, if it is known 
or can be estimated (e.g. the amount of 
cash payment which may be gained or 
lost, the salary of the job which will be 
gained or lost, the predictable change 
in either the market value of the stock 
or the actual or potential profit or loss 
or cost of the matter to the company 
issuing the stock, the change in the 
value of real estate or other securities); 

(4) The value of the financial instru-
ment or holding from which the dis-
qualifying financial interest arises (e.g. 
the face value of the stock, bond, other 
security or real estate) and its value in 
relationship to the individual’s assets. 

If the disqualifying financial interest is 
that of a general partner or organiza-
tion specified in section 208, this infor-
mation must be provided only to the 
extent that it is known by the em-
ployee; and 

(5) The nature and importance of the 
employee’s role in the matter, includ-
ing the extent to which the employee is 
called upon to exercise discretion in 
the matter. 

(6) Other factors which may be taken 
into consideration include: 

(i) The sensitivity of the matter; 
(ii) The need for the employee’s serv-

ices in the particular matter; and 
(iii) Adjustments that may be made 

in the employee’s duties that would re-
duce or eliminate the likelihood that 
the integrity of the employee’s services 
would be questioned by a reasonable 
person.

§ 2640.302 Waivers issued pursuant to 
18 U.S.C. 208(b)(3). 

(a) Requirements for issuing an indi-
vidual waiver under 18 U.S.C. 208(b)(3). 
Pursuant to 18 U.S.C. 208(b)(3), an agen-
cy may determine in an individual case 
that the prohibition of 18 U.S.C. 208(a) 
should not apply to a special Govern-
ment employee serving on, or an indi-
vidual being considered for, appoint-
ment to an advisory committee estab-
lished under the Federal Advisory 
Committee Act, notwithstanding the 
fact that the individual has one or 
more financial interests that would be 
affected by the activities of the advi-
sory committee. The agency’s deter-
mination must be based on a certifi-
cation that the need for the employee’s 
services outweighs the potential for a 
conflict of interest created by the fi-
nancial interest involved. Waivers 
issued pursuant to 18 U.S.C. 208(b)(3) 
should comply with the following re-
quirements: 

(1) The advisory committee upon 
which the individual is serving, or will 
serve, is an advisory committee within 
the meaning of the Federal Advisory 
Committee Act, 5 U.S.C. app.; 

(2) The waiver must be issued in writ-
ing by the Government official respon-
sible for the individual’s appointment 
(or other Government official to which 
authority to issue such waivers has 
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