§591.238

the employee will return to duty in the
area. Exceptions: If the employee does
not return to duty in the area, the
agency may still pay a COLA and/or a
post differential for the period of leave
or travel, subject to paragraph (b) of
this section, if the agency determines
that—

(1) It is in the public interest not to
return the employee to the duty sta-
tion, or

(2) The employee will not return be-
cause of compelling personal reasons or
circumstances over which the em-
ployee has no control.

(b) Post differentials. Agencies may
pay a post differential to an employee
only during the employee’s first 42 con-
secutive calendar days of absence from
the post differential area.

§591.238 How do agencies pay COLAs
and post differentials?

(a) Agencies pay COLAs and post dif-
ferentials as a percentage of an em-
ployee’s hourly rate of basic pay, in-
cluding a retained rate of pay under 5
U.S.C. 3594(c) or 5363, for those hours
during which the employee receives
basic pay. This includes all periods of
paid leave, detail, or travel status out-
side the COLA or post differential area.

(b) Agencies pay employees eligible
for both a COLA and a post differential
the full amount of the COLA, plus so
much of the post differential as will
not cause the combined total of the
COLA and post differential to exceed 25
percent of the hourly rate of basic pay.

§591.239 How do agencies treat COLAs
and post differentials for the pur-
pose of overtime pay and other en-
titlements?

(a) Agencies include COLAs in the
employee’s straight time rate of pay
and include COLAs and post differen-
tials in an employee’s regular rate of
pay for computing overtime pay enti-
tlements for nonexempt employees
under the Fair Labor Standards Act of
1938, as amended.

(b) Agencies may not include a COLA
or post differential as part of an em-
ployee’s rate of basic pay for the pur-
pose of computing entitlements to
overtime pay, retirement, life insur-
ance, or any other additional pay,
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COLA, or post differential under title 5,
United States Code.

(c) Payment of a COLA or post dif-
ferential is not an equivalent increase
in pay within the meaning of 5 U.S.C.
5335.

§591.240 How are agency and em-
ployee representatives involved in
the administration of the COLA and
post differential programs?

(a) OPM may establish a COLA Advi-
sory Committee in each COLA survey
area. The committees are composed of
agency and employee representatives
from the COLA survey area and one or
more representatives from OPM.

(b) To the extent practical, the COLA
Advisory Committees coordinate and
work with the Survey Implementation
Committee established pursuant to
Caraballo, et al. v. United States, No.
1997-0027 (D.V.I).

§591.241 What are the key activities of
the COLA Advisory Committees?

(a) The COLA Advisory Committees
may—

(1) Advise and assist OPM in planning
living-cost surveys;

(2) Provide or arrange for observers
for data collection during living-cost
surveys;

(3) Advise and assist OPM in the re-
view of survey data;

(4) Advise OPM on its administration
of the COLA program, including survey
methodology; and

(5) Assist OPM in disseminating in-
formation to affected employees about
the living-cost surveys and the COLA
program.

(b) The committees also may advise
OPM on special situations or condi-
tions, such as hurricanes and earth-
quakes, as they relate to OPM’s au-
thority under §591.223(b) to conduct in-
terim surveys or implement some other
change in response to conditions
caused by a natural disaster or similar
emergency.

§591.242 What is the tenure of a COLA
Advisory Committee?

OPM may establish a COLA Advisory
Committee in each area prior to each
living-cost survey conducted in that
area. OPM will appoint committee
members for 3-year renewable terms.
To the extent practical, the committee
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