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suppers served in participating institu-
tions in that State during the pre-
ceding school year by the rate for com-
modities established under section 6(e)
of the Act for the current school year.
Adjustments shall be made at the end
of each school year to reflect the dif-
ference between the number of reim-
bursable lunches and suppers served
during the preceding year and the num-
ber served during the current year, and
subsequent commodity entitlement
shall be based on the adjusted meal
counts. At the discretion of FNS, cur-
rent-year adjustments may be made for
significant variations in the number of
reimbursable meals served. Such cur-
rent-year adjustments will not be rou-
tine and will only be made for unusual
problems encountered in a State, such
as a disaster that necessitates institu-
tional closures for a prolonged period
of time. CACFP State agencies electing
to receive cash-in-lieu of commodities
will receive payments based on the
number of reimbursable meals actually
served during the current school year.

[47 FR 36527, Aug. 20, 1982, as amended at 62
FR 23618, May 1, 1997]

Subpart C—State Agency
Provisions

§226.6 State agency administrative re-
sponsibilities.

(a) State agency personnel. Each State
agency shall provide sufficient consult-
ative, technical and managerial per-
sonnel to administer the Program, pro-
vide sufficient training and technical
assistance to institutions and monitor
performance to facilitate expansion
and effective operation of the Program.

(b) Application Approval. Each State
agency must establish an application
procedure to determine the eligibility
under this part of applicant institu-
tions, and facilities for which applica-
tions are submitted by sponsoring or-
ganizations. Any institution applying
for participation in the Program must
be notified of approval or disapproval
by the State agency in writing within
30 days of filing a complete and correct
application. If an institution submits
an incomplete application, the State
agency must notify the institution
within 15 days of receipt of the applica-
tion and must provide technical assist-
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ance, if necessary, to the institution
for the purpose of completing its appli-
cation. Any disapproved applicant
must be notified of the procedures for
seeking an administrative review (in
accordance with paragraphs (k) or (1) of
this section, as appropriate). The appli-
cation procedures must include or con-
form to the following requirements:

(1) Agreements. The State agency, by
written consent of the State agency
and the institutions, must renew agree-
ments with institutions not less fre-
quently than annually. The State agen-
cy is prohibited from entering into an
agreement that is effective during two
fiscal years, but may nevertheless es-
tablish an ongoing renewal process for
the purpose of reviewing and approving
applications from participating insti-
tutions throughout the fiscal year;

(2) Participant eligibility information.
Centers must submit current informa-
tion on the number of enrolled partici-
pants who are eligible for free, reduced
price, and paid meals;

(3) Enrollment information. Sponsoring
organizations of day care homes must
submit the current total number of
children enrolled, with an assurance
that day care home providers’ own
children enrolled in the Program are
eligible for free or reduced price meals;

(4) Nondiscrimination statement. Insti-
tutions must issue a non-discrimina-
tion policy statement and media re-
lease;

(6) Management plan. Sponsoring or-
ganizations must submit a manage-
ment plan;

(6) Administrative budget. Institutions
must submit an administrative budget;

(7T) Licensing/approval. Institutions
must document that each facility for
which application is made meets Pro-
gram licensing/approval requirements;

(8) Proprietary centers. Institutions
must document that each proprietary
center for which application is made
meets the definition of a proprietary
title XIX center or a proprietary title
XX center, as applicable and as set
forth at §226.2;

(9) Commodites/Cash-in-lieu of commod-
ities. Institutions must state their pref-
erence to receive cash or cash-in-lieu of
commodities;

(10) Advance payments. Institutions
must state their preference to receive
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all, part, or none of the advance pay-
ment;

(11) Unserved facilities or participants.

(i) Criteria. The State agency must
develop criteria for determining wheth-
er a new sponsoring organization’s par-
ticipation will help ensure the delivery
of benefits to otherwise unserved facili-
ties or participants, and must dissemi-
nate these criteria to new sponsoring
organizations when they request infor-
mation about applying to the Program;
and

(ii) Documentation. The new spon-
soring organization must submit docu-
mentation that its participation will
help ensure the delivery of benefits to
otherwise unserved facilities or partici-
pants in accordance with the State
agency’s criteria.

(12) National disqualified list. A State
agency is prohibited from approving an
institution’s application if the institu-
tion or any of its principals is on the
National disqualified list, and is pro-
hibited from approving an application
submitted by a sponsoring organization
on behalf of a facility if the facility or
any of its principals is on the National
disqualified list;

(13) Other publicly funded programs. (i)
General. A State agency is prohibited
from approving an institution’s appli-
cation if, during the past seven years,
the institution or any of the institu-
tion’s principals have been declared in-
eligible for any other publicly funded
program by reason of violating that
program’s requirements. However, this
prohibition does not apply if the insti-
tution or the principal has been fully
reinstated in, or determined eligible
for, that program, including the pay-
ment of any debts owed;

(ii) Certification. As part of an appli-
cation, institutions must submit a cer-
tification regarding their past perform-
ance in other publicly funded pro-
grams. The certification shall include
language stating that institutions and
individuals providing false certifi-
cations will be placed on the National
disqualified list and will be subject to
any other applicable civil or criminal
penalties. This certification will in-
clude:

(A) A statement listing the publicly
funded programs in which the institu-

7 CFR Ch. 1l (1-1-03 Edition)

tion and its principals have partici-
pated in the past seven years; and

(B) A certification that, during the
past seven years, neither the institu-
tion nor any of its principals have been
declared ineligible to participate in
any other publicly funded program by
reason of violating that program’s re-
quirements; or

(C) In lieu of the certification, docu-
mentation that the institution or the
principal previously declared ineligible
was later fully reinstated in, or deter-
mined eligible for, the program, includ-
ing the payment of any debts owed; and

(iii) Follow-up. If the State agency
has reason to believe that the institu-
tion or its principals were determined
ineligible to participate in another
publicly funded program by reason of
violating that program’s requirements,
the State agency must follow up with
the entity administering the publicly
funded program to gather sufficient
evidence to determine whether the in-
stitution or its principals were, in fact,
determined ineligible;

(14) Criminal convictions.—(1) General.
A State agency is prohibited from ap-
proving an institution’s application if
the institution or any of its principals
has been convicted of any activity that
occurred during the past seven years
and that indicated a lack of business
integrity. A lack of business integrity
includes fraud, antitrust violations,
embezzlement, theft, forgery, bribery,
falsification or destruction of records,
making false statements, receiving sto-
len property, making false claims, ob-
struction of justice, or any other activ-
ity indicating a lack of business integ-
rity as defined by the State agency;
and

(ii) Certification. As part of an appli-
cation, institutions must submit a cer-
tification regarding any criminal con-
victions. The certification shall in-
clude language stating that institu-
tions and individuals providing false
certifications will be placed on the Na-
tional disqualified list and will be sub-
ject to any other applicable civil or
criminal penalties. This certification
will state that neither the institution
nor any of its principals has been con-
victed of any activity that occurred
during the past seven years and that
indicated a lack of business integrity.
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A lack of business integrity includes
fraud, antitrust violations, embezzle-
ment, theft, forgery, bribery, falsifica-
tion or destruction of records, making
false statements, receiving stolen prop-
erty, making false claims, obstruction
of justice, or any other activity indi-
cating a lack of business integrity as
defined by the State agency;

(15) Truth of applications and names
and addresses. Institutions must submit
a certification that all information on
the application is true and correct,
along with the name, mailing address,
and date of birth of the institution’s
executive director and chairman of the
board of directors;

(16) Outside employment policy. Spon-
soring organizations must submit an
outside employment policy. The policy
must restrict other employment by
employees that interferes with an em-
ployee’s performance of Program-re-
lated duties and responsibilities, in-
cluding outside employment that con-
stitutes a real or apparent conflict of
interest. Sponsoring organizations that
are participating on July 29, 2002 must
submit an outside employment policy
not later than September 27, 2002. The
policy shall be effective unless dis-
approved by the State agency;

(17) Bond. Sponsoring organizations
applying for initial participation on or
after June 20, 2000, must submit a bond,
if such bond is required by State law,
regulation, or policy. If the State agen-
cy requires a bond for sponsoring orga-
nizations pursuant to State law, regu-
lation, or policy, the State agency
must submit a copy of that require-
ment and a list of sponsoring organiza-
tions posting a bond to the appropriate
FNSRO on an annual basis; and

(18) Each new or renewing institution
must submit information sufficient to
document that it is financially viable,
is administratively capable of oper-
ating the Program in accordance with
this part, and has internal controls in
effect to ensure accountability. To doc-
ument this, any new institution must
demonstrate in its application that it
is capable of operating in conformance
with the following performance stand-
ards, and any renewing institution
must demonstrate in its application
that it currently operates in conform-
ance with the following performance
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standards. The State agency must only
approve the applications of those insti-
tutions that meet these performance
standards, and must deny the applica-
tions of those institutions that do not
meet the standards.

(1) Performance Standard 1—Financial
viability and financial management. The
new or renewing institution must be fi-
nancially viable. Program funds must
be expended and accounted for in ac-
cordance with the requirements of this
part, FNS Instruction 796-2 (‘‘Financial
Management in the Child and Adult
Care Food Program’), and 7 CFR Parts
3015 and 3016. To demonstrate financial
viability, the new or renewing institu-
tion must document that it meets the
following criteria:

(A) Description of Need/Recruitment. A
new sponsoring organization must
demonstrate in its management plan
that its participation will help ensure
the delivery of Program benefits to
otherwise unserved facilities or partici-
pants, in accordance with criteria de-
veloped by the State agency pursuant
to paragraph (b)(11) of this section. All
sponsoring organizations must dem-
onstrate that they will use appropriate
practices for recruiting facilities, con-
sistent with paragraph (p) of this sec-
tion and any State agency require-
ments;

(B) Fiscal Resources and Financial His-
tory. An institution must demonstrate
that it has adequate financial re-
sources to operate the CACFP on a
daily basis, has adequate sources of
funds to withstand temporary interrup-
tions in Program payments and/or fis-
cal claims against the institution, and
can document financial viability (for

example, through audits, financial
statements, etc.); and
(C) Administrative Budgets. Costs in

the institution’s administrative budget
must be necessary, reasonable, allow-
able, and appropriately documented;
(i1) Performance Standard 2—Adminis-
trative capability. The new or renewing
institution must be administratively
capable. Appropriate and effective
management practices must be in ef-
fect to ensure that the Program oper-
ates in accordance with this part. To
demonstrate administrative capability,
the new or renewing institution must
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document that it meets the following
criteria:

(A) Has an adequate number and type
of qualified staff to ensure the oper-
ation of the Program in accordance
with this part;

(B) If a sponsoring organization, doc-
uments in its management plan that it
employs staff sufficient to meet the
ratio of monitors to facilities set forth
in §226.16(b)(1), and the factors estab-
lished by the State agency in accord-
ance with §226.6(f)(2); and

(C) If a sponsoring organization, has
Program policies and procedures in
writing that assign Program respon-
sibilities and duties, and ensure com-
pliance with civil rights requirements;
and

(iii) Performance Standard 3—Program
accountability. The new or renewing in-
stitution must have internal controls
and other management systems in ef-
fect to ensure fiscal accountability and
to ensure that the Program operates in
accordance with the requirements of
this part. To demonstrate Program ac-
countability, the new or renewing in-
stitution must document that it meets
the following criteria:

(A) Board of directors. Has adequate
oversight of the Program by its gov-
erning board of directors;

(B) Fiscal accountability. Has a finan-
cial system with management controls
specified in writing. For sponsoring or-
ganizations, these written operational
policies must assure:

(I) Fiscal integrity and account-
ability for all funds and property re-
ceived, held, and disbursed;

(2) The integrity and accountability
of all expenses incurred;

(3) That claims are processed accu-
rately, and in a timely manner;

(4) That funds and property are used,
and expenses incurred, for authorized
Program purposes; and

(5) That a system of safeguards and
controls is in place to prevent and de-
tect improper financial activities by
employees;

(C) Recordkeeping. Maintains appro-
priate records to document compliance
with Program requirements, including
budgets, approved budget amendments,
and, if applicable, management plans
and appropriate records on facility op-
erations;
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(D) Sponsoring organiczation operations.
A sponsoring organization must docu-
ment in its management plan that it
will:

(I) Provide adequate and regular
training of sponsoring organization
staff and sponsored facilities in accord-
ance with §§226.15(e)(13) and 226.16(d);

(2) Perform monitoring in accordance
with §226.16(d), to ensure that spon-
sored facilities accountably and appro-
priately operate the Program;

(3) If applicable, accurately classify
day care homes as tier I or tier II in ac-
cordance with §226.15(f); and

(4) Have a system in place to ensure
that administrative costs funded from
Program reimbursements do not exceed
regulatory limits set forth at
§§226.12(a) and 226.16(b)(1); and

(B) Facility level operations. All inde-
pendent centers and sponsored facili-
ties must follow practices which result
in the operation of the Program in ac-
cordance with the meal service, record-
keeping, and other operational require-
ments of this part. These practices
must be documented in the inde-
pendent center’s application or in the
sponsoring organization’s management
plan and must demonstrate that inde-
pendent centers or sponsored facilities
will:

(I) Provide meals that meet the meal
patterns set forth in §226.20;

(2) Comply with licensure or approval
requirements set forth in paragraph (d)
of this section;

(3) Have a food service that complies
with applicable State and local health
and sanitation requirements;

(4) Comply with civil rights require-
ments;

(5) Maintain complete and appro-
priate records on file; and

(6) Claim reimbursement only for eli-
gible meals.

(c) Denial of applications and termi-
nation of agreements. (1) Denial of a new
institution’s application.

(i) General. If a new institution’s ap-
plication does not meet all of the re-
quirements in paragraph (b) of this sec-
tion and in §§226.15(b) and 226.16(b), the
State agency must deny the applica-
tion. If, in reviewing a new institu-
tion’s application, the State agency de-
termines that the institution has com-
mitted one or more serious deficiency
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listed in paragraph (c¢)(1)(ii) of this sec-
tion, the State agency must initiate
action to:

(A) Deny the new institution’s appli-
cation; and

(B) Disqualify the new institution
and the responsible principals and re-
sponsible individuals (e.g., the person
who signs the application).

(i1) List of serious deficiencies for new
institutions. The list of serious defi-
ciencies is not identical for each cat-
egory of institution (new, renewing,
participating) because the type of in-
formation likely to be available to the
State agency is different, depending on
whether the State agency is reviewing
a new or renewing institution’s appli-
cation or is conducting a review of a
participating institution. Serious defi-
ciencies for new institutions are:

(A) Submission of false information
on the institution’s application, includ-
ing but not limited to a determination
that the institution has concealed a
conviction for any activity that oc-
curred during the past seven years and
that indicates a lack of business integ-
rity. A lack of business integrity in-
cludes fraud, antitrust violations, em-
bezzlement, theft, forgery, bribery, fal-
sification or destruction of records,
making false statements, receiving sto-
len property, making false claims, ob-
struction of justice, or any other activ-
ity indicating a lack of business integ-
rity as defined by the State agency; or

(B) Any other action affecting the in-
stitution’s ability to administer the
Program in accordance with Program
requirements.

(iii) Serious deficiency notification pro-
cedures for new institutions. If the State
agency determines that a new institu-
tion has committed one or more seri-
ous deficiency listed in paragraph
(c)(1)(ii) of this section, the State agen-
cy must use the following procedures
to provide the institution and the re-
sponsible principals and responsible in-
dividuals with notice of the serious de-
ficiency(ies) and an opportunity to
take corrective action.

(A) Notice of serious deficiency. The
State agency must notify the institu-
tion’s executive director and chairman
of the board of directors that the insti-
tution has been determined to be seri-
ously deficient. The notice must iden-
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tify the responsible principals and re-
sponsible individuals (e.g., for new in-
stitutions, the person who signed the
application) and must be sent to those
persons as well. The State agency may
specify in the notice different correc-
tive action, and time periods for com-
pleting the corrective action, for the
institution and the responsible prin-
cipals and responsible individuals. At
the same time the notice is issued, the
State agency must add the institution
to the State agency list, along with the
basis for the serious deficiency deter-
mination, and provide a copy of the no-
tice to the appropriate FNSRO. The no-
tice must also specify:

(1) The serious deficiency(ies);

(2) The actions to be taken to correct
the serious deficiency(ies);

(3) The time allotted to correct the
serious deficiency(ies) in accordance
with paragraph (c)(4) of this section.

(4) That the serious deficiency deter-
mination is not subject to administra-
tive review;

(5) That failure to fully and perma-
nently correct the serious defi-
ciency(ies) within the allotted time
will result in denial of the institution’s
application and the disqualification of
the institution and the responsible
principals and responsible individuals;
and

(6) That the State agency will not
pay any claims for reimbursement for
eligible meals served or allowable ad-
ministrative expenses incurred until
the State agency has approved the in-
stitution’s application and the institu-
tion has signed a Program agreement.

(B) Successful corrective action.

(I) If corrective action has been
taken to fully and permanently correct
the serious deficiency(ies) within the
allotted time and to the State agency’s
satisfaction, the State agency must:

(1) notify the institution’s executive
director and chairman of the board of
directors, and the responsible prin-
cipals and responsible individuals, that
the State agency has rescinded its seri-
ous deficiency determination; and

(ii) offer the new institution the op-
portunity to resubmit its application.
If the new institution resubmits its ap-
plication, the State agency must com-
plete its review of the application
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within 30 days after receiving a com-
plete and correct application.

(2) If corrective action is complete
for the institution but not for all of the
responsible principals and responsible
individuals (or vice versa), the State
agency must:

(i) continue with the actions (as set
forth in paragraph (c)(1)(iii)(C) of this
section) against the remaining parties;

(ii) at the same time the notice is
issued, the State agency must also up-
date the State agency list to indicate
that the serious deficiency(ies) has(ve)
been corrected and provide a copy of
the notice to the appropriate FNSRO;
and

(iii) if the new institution has cor-
rected the serious deficiency(ies), offer
it the opportunity to resubmit its ap-
plication. If the new institution resub-
mits its application, the State agency
must complete its review of the appli-
cation within 30 days after receiving a
complete and correct application.

(C) Application denial and proposed
disqualification. If timely corrective ac-
tion is not taken to fully and perma-
nently correct the serious defi-
ciency(ies), the State agency must no-
tify the institution’s executive director
and chairman of the board of directors,
and the responsible principals and re-
sponsible individuals, that the institu-
tion’s application has been denied. At
the same time the notice is issued, the
State agency must also update the
State agency list and provide a copy of
the notice to the appropriate FNSRO.
The notice must also specify:

(I) That the institution’s application
has been denied and the State agency
is proposing to disqualify the institu-
tion and the responsible principals and
responsible individuals;

(2) The basis for the actions; and

(3) The procedures for seeking an ad-
ministrative review (in accordance
with paragraph (k) of this section) of
the application denial and proposed
disqualifications.

(D) Program payments. The State
agency is prohibited from paying any
claims for reimbursement from a new
institution for eligible meals served or
allowable administrative expenses in-
curred until the State agency has ap-
proved its application and the institu-
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tion and State agency have signed a
Program agreement.

(E) Disqualification. When the time
for requesting an administrative re-
view expires or when the administra-
tive review official upholds the State
agency’s denial and proposed disquali-
fications, the State agency must notify
the institution’s executive director and
chairman of the board of directors, and
the responsible principals and respon-
sible individuals that the institution
and the responsible principal and re-
sponsible individuals have been dis-
qualified. At the same time the notice
is issued, the State agency must also
update the State agency list and pro-
vide a copy of the notice and the mail-
ing address and date of birth for each
responsible principal and responsible
individual to the appropriate FNSRO.

(2) Denial of a renewing institution’s
application.

(i) General. If a renewing institution’s
application does not meet all of the re-
quirements in paragraph (b) of this sec-
tion and in §§226.15(b) and 226.16(b), the
State agency must deny the applica-
tion. If, in reviewing a renewing insti-
tution’s application, the State agency
determines that the institution has
committed one or more serious defi-
ciency listed in paragraph (c)(2)(ii) of
this section, the State agency must ini-
tiate action to deny the renewing insti-
tution’s application and initiate action
to disqualify the renewing institution
and the responsible principals and re-
sponsible individuals.

(i1) List of serious deficiencies for re-
newing institutions. The list of serious
deficiencies is not identical for each
category of institution (new, renewing,
participating) because the type of in-
formation likely to be available to the
State agency is different, depending on
whether the State agency is reviewing
a new or renewing institution’s appli-
cation or is conducting a review of a
participating institution. Serious defi-
ciencies for renewing institutions are:

(A) Submission of false information
on the institution’s application, includ-
ing but not limited to a determination
that the institution has concealed a
conviction for any activity that oc-
curred during the past seven years and
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that indicates a lack of business integ-
rity. A lack of business integrity in-
cludes fraud, antitrust violations, em-
bezzlement, theft, forgery, bribery, fal-
sification or destruction of records,
making false statements, receiving sto-
len property, making false claims, ob-
struction of justice, or any other activ-
ity indicating a lack of business integ-
rity as defined by the State agency;

(B) Failure to operate the Program in
conformance with the performance
standards set forth in paragraph (b)(18)
of this section;

(C) Failure to comply with the bid
procedures and contract requirements
of applicable Federal procurement reg-
ulations;

(D) Use of a food service management
company that is in violation of health
codes;

(E) Failure by a sponsoring organiza-
tion of day care homes to properly
classify day care homes as tier I or tier
IT in accordance with §226.15(f);

(F) Failure by a sponsoring organiza-
tion to properly train or monitor spon-
sored facilities in accordance with
§226.16(d);

(G) Failure to perform any of the
other financial and administrative re-
sponsibilities required by this part;

(H) Failure to properly implement
and administer the day care home ter-
mination and administrative review
provisions set forth at paragraph (1) of
this section and §226.16(1); or

(I) any other action affecting the in-
stitution’s ability to administer the
Program in accordance with Program
requirements.

(iii) Serious deficiency notification pro-
cedures for renewing institutions. If the
State agency determines that a renew-
ing institution has committed one or
more serious deficiency listed in para-
graph (c)(2)(ii) of this section, the
State agency must use the following
procedures to provide the institution
and the responsible principals and re-
sponsible individuals notice of the seri-
ous deficiency(ies) and an opportunity
to take corrective action.

(A) Notice of serious deficiency. The
State agency must notify the institu-
tion’s executive director and chairman
of the board of directors that the insti-
tution has been determined to be seri-
ously deficient. The notice must iden-
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tify the responsible principals and re-
sponsible individuals and must be sent
to those persons as well. The State
agency may specify in the notice dif-
ferent corrective action, and time peri-
ods for completing the corrective ac-
tion, for the institution and the re-
sponsible principals and responsible in-
dividuals. At the same time the notice
is issued, the State agency must add
the institution to the State agency
list, along with the basis for the seri-
ous deficiency determination, and pro-
vide a copy of the notice to the appro-
priate FNSRO. The notice must also
specify:

(1) The serious deficiency(ies);

(2) The actions to be taken to correct
the serious deficiency(ies);

(3) The time allotted to correct the
serious deficiency(ies) in accordance
with paragraph (c)(4) of this section;

(4) That the serious deficiency deter-
mination is not subject to administra-
tive review.

(5) That failure to fully and perma-
nently correct the serious defi-
ciency(ies) within the allotted time
will result in the State agency’s denial
of the institution’s application, the
proposed termination of the institu-
tion’s agreement (if the State agency
has temporarily extended the agree-
ment pursuant to paragraph
(¢)(2)(iii)(D) of this section) and the
proposed disqualification of the insti-
tution and the responsible principals
and responsible individuals; and

(6) That the institution’s voluntary
termination of its agreement with the
State agency after having been notified
that it is seriously deficient will still
result in the instituion’s formal termi-
nation by the State agency and place-
ment of the institution and its respon-
sible principals and responsible individ-
uals on the National disqualified list.

(B) Successful corrective action.

(I) If corrective action has been
taken to fully and permanently correct
the serious deficiency(ies) within the
allotted time and to the State agency’s
satisfaction, the State agency must:

(i) Notify the institution’s executive
director and chairman of the board of
directors, and the responsible prin-
cipals and responsible individuals, that
the State agency has rescinded its seri-
ous deficiency determination; and
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(i) Offer the renewing institution the
opportunity to resubmit its applica-
tion. If the renewing institution resub-
mits its application, the State agency
must complete its review of the appli-
cation within 30 days after receiving a
complete and correct application.

(2) If corrective action is complete
for the institution but not for all of the
responsible principals and responsible
individuals (or vice versa), the State
agency must:

(1) continue with the actions (as set
forth in paragraph (c)(2)(iii)(C) of this
section) against the remaining parties;

(i1) at the same time the notice is
issued, the State agency must also up-
date the State agency list to indicate
that the serious deficiency(ies) has(ve)
been corrected and provide a copy of
the notice to the appropriate FNSRO;
and

(7i1) if the renewing institution has
corrected the serious deficiency(ies),
offer it the opportunity to resubmit its
application. If the renewing institution
resubmits its application, the State
agency must complete its review of the
application within 30 days after receiv-
ing a complete and correct application.

(C) Application denial and proposed
disqualification. If timely corrective ac-
tion is not taken to fully and perma-
nently correct the serious defi-
ciency(ies), the State agency must no-
tify the institution’s executive director
and chairman of the board of directors,
and the responsible principals and re-
sponsible individuals, that the institu-
tion’s application has been denied. At
the same time the notice is issued, the
State agency must update the State
agency list and provide a copy of the
notice to the appropriate FNSRO. The
notice must also specify:

(I) That the institution’s application
has been denied and the State agency
is proposing to terminate the institu-
tion’s temporarily-extended agreement
and to disqualify the institution and
the responsible principals and respon-
sible individuals;

(2) The basis for the actions;

(3) That, if the institution volun-
tarily terminates its agreement after
receiving the notice of the proposed
termination, the institution and the
responsible principals and responsible
individuals will be disqualified;
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(4) The procedures for seeking an ad-
ministrative review (in accordance
with paragraph (k) of this section) of
the application denial and proposed
disqualifications; and

(5) That the institution may continue
to participate in the Program and re-
ceive Program reimbursement for eligi-
ble meals served and allowable admin-
istrative costs incurred until its ad-
ministrative review is completed.

(D) Program payments and extended
agreement. If the renewing institution’s
agreement expires before the end of the
time allotted for corrective action,
and/or the conclusion of any adminis-
trative review requested by the renew-
ing institution:

(1) The State agency must tempo-
rarily extend its current agreement
with the renewing institution and con-
tinue to pay any valid unpaid claims
for reimbursement for eligible meals
served and allowable administrative
expenses incurred; and

(2) The actions set forth in paragraph
(¢)(2)(iii)(D)(1) of this section must be
taken either until the serious defi-
ciency(ies) is corrected or until the in-
stitution’s agreement is terminated,
including the period of any administra-
tive review;

(BE) Agreement termination and dis-
qualification. When the time for re-
questing an administrative review ex-
pires or when the administrative re-
view official upholds the State agen-
cy’s denial of the institution’s applica-
tion, the proposed termination, and the
proposed disqualifications, the State
agency must:

(I) Notify the institution’s executive
director and chairman of the board of
directors, and the responsible prin-
cipals and responsible individuals, that
the temporarily-extended agreement
has been terminated and that the insti-
tution and the responsible principals
and responsible individuals have been
disqualified;

(2) Update the State agency list at
the time such notice is issued; and

(3) Provide a copy of the notice and
the mailing address and date of birth
for each responsible principal and re-
sponsible individual to the appropriate
FNSRO.

(38) Termination of a participating insti-
tution’s agreement. (i) General. If the
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State agency holds an agreement with
an institution operating in more than
one State that has been disqualified
from the Program by another State
agency and placed on the National dis-
qualified list, the State agency must
terminate the institution’s agreement
effective no later than 45 days of the
date of the institution’s disqualifica-
tion by the other State agency. At the
same time the notice of termination is
issued, the State agency must add the
institution to the State agency list and
indicate that the institution’s agree-
ment has been terminated and provide
a copy of the notice to the appropriate
FNSRO. If the State agency determines
that a participating institution has
committed one or more serious defi-
ciency listed in paragraph (c)(3)(ii) of
this section, the State agency must ini-
tiate action to terminate the agreement
of a participating institution and ini-
tiate action to disqualify the institu-
tion and any responsible principals and
responsible individuals.

(ii) List of serious deficiencies for par-
ticipating institutions. The list of serious
deficiencies is not identical for each
category of institution (new, renewing,
participating) because the type of in-
formation likely to be available to the
State agency is different, depending on
whether the State agency is reviewing
a new or renewing institution’s appli-
cation or is conducting a review of a
participating institution. Serious defi-
ciencies for participating institutions
are:

(A) Submission of false information
on the institution’s application, includ-
ing but not limited to a determination
that the institution has concealed a
conviction for any activity that oc-
curred during the past seven years and
that indicates a lack of business integ-
rity. A lack of business integrity in-
cludes fraud, antitrust violations, em-
bezzlement, theft, forgery, bribery, fal-
sification or destruction of records,
making false statements, receiving sto-
len property, making false claims, ob-
struction of justice, or any other activ-
ity indicating a lack of business integ-
rity as defined by the State agency;

(B) Permitting an individual who is
on the National disqualified list to
serve in a principal capacity with the
institution or, if a sponsoring organiza-
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tion, permitting such an individual to
serve as a principal in a sponsored cen-
ter or as a day care home;

(C) Failure to operate the Program in
conformance with the performance
standards set forth in paragraph (b)(18)
of this section;

(D) Failure to comply with the bid
procedures and contract requirements
of applicable Federal procurement reg-
ulations;

(E) Failure to return to the State
agency any advance payments that ex-
ceeded the amount earned for serving
eligible meals, or failure to return dis-
allowed start-up or expansion pay-
ments;

(F) Failure to maintain adequate
records;

(&) Failure to adjust meal orders to
conform to variations in the number of
participants;

(H) Claiming reimbursement
meals not served to participants;

(I) Claiming reimbursement for a sig-
nificant number of meals that do not
meet Program requirements;

(J) Use of a food service management
company that is in violation of health
codes;

(K) Failure of a sponsoring organiza-
tion to disburse payments to its facili-
ties in accordance with the regulations
at §226.16(g) and (h) or in accordance
with its management plan;

(L) Claiming reimbursement for
meals served by a proprietary title XX
child care center during a calendar
month in which less than 25 percent of
its enrolled children, or 25 percent of
its licensed capacity, whichever is less,
were title XX beneficiaries;

(M) Claiming reimbursement for
meals served by a proprietary title XIX
or title XX adult day care center dur-
ing a calendar month in which less
than 25 percent of its enrolled adult
participants were title XIX or title XX
beneficiaries;

(N) Failure by a sponsoring organiza-
tion of day care homes to properly
classify day care homes as tier I or tier
IT in accordance with §226.15(f);

(0) Failure by a sponsoring organiza-
tion to properly train or monitor spon-
sored facilities in accordance with
§226.16(d);

(P) Use of day care home funds by a
sponsoring organization to pay for the

for
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sponsoring organization’s administra-
tive expenses;

(Q) Failure to perform any of the
other financial and administrative re-
sponsibilities required by this part;

(R) Failure to properly implement
and administer the day care home ter-
mination and administrative review
provisions set forth at paragraph (1) of
this section and §226.16(1);

(S) The fact the institution or any of
the institution’s principals have been
declared ineligible for any other pub-
licly funded program by reason of vio-
lating that program’s requirements.
However, this prohibition does not
apply if the institution or the principal
has been fully reinstated in, or is now
eligible to participate in, that pro-
gram, including the payment of any
debts owed;

(T) Conviction of the institution or
any of its principals for any activity
that occurred during the past seven
years and that indicates a lack of busi-
ness integrity. A lack of business in-
tegrity includes fraud, antitrust viola-
tions, embezzlement, theft, forgery,
bribery, falsification or destruction of
records, making false statements, re-
ceiving stolen property, making false
claims, obstruction of justice, or any
other activity indicating a lack of
business integrity as defined by the
State agency; or

(U) Any other action affecting the in-
stitution’s ability to administer the
Program in accordance with Program
requirements.

(iii) Serious deficiency notification pro-
cedures for participating institutions. If
the State agency determines that a
participating institution has com-
mitted one or more serious deficiency
listed in paragraph (c¢)(3)(ii) of this sec-
tion, the State agency must use the
following procedures to provide the in-
stitution and the responsible principals
and responsible individuals notice of
the serious deficiency(ies) and an op-
portunity to take corrective action.
However, if the serious deficiency(ies)
constitutes an imminent threat to the
health or safety of participants, or the
institution has engaged in activities
that threaten the public health or safe-
ty, the State agency must follow the
procedures in paragraph (c)(5)(i) of this
section instead of the procedures
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below. Further, if the serious defi-
ciency is the submission of a false or
fraudulent claim, in addition to the
procedures below, the State agency
may suspend the institution’s partici-
pation in accordance with paragraph
(c)(5)(ii) of this section.

(A) Notice of serious deficiency. The
State agency must notify the institu-
tion’s executive director and chairman
of the board of directors that the insti-
tution has been determined seriously
deficient. The notice must identify the
responsible principals and responsible
individuals and must be sent to those
persons as well. The State agency may
specify in the notice different correc-
tive action and time periods for com-
pleting the corrective action for the in-
stitution and the responsible principals
and responsible individuals. At the
same time the notice is issued, the
State agency must add the institution
to the State agency list, along with the
basis for the serious deficiency deter-
mination, and provide a copy of the no-
tice to the appropriate FNSRO. The no-
tice must also specify:

(1) The serious deficiency(ies);

(2) The actions to be taken to correct
the serious deficiency(ies);

(3) The time allotted to correct the
serious deficiency(ies) in accordance
with paragraph (c)(4) of this section;

(4) That the serious deficiency deter-
mination is not subject to administra-
tive review.

(5) That failure to fully and perma-
nently correct the serious defi-
ciency(ies) within the allotted time
will result in the State agency’s pro-
posed termination of the institution’s
agreement and the proposed disquali-
fication of the institution and the re-
sponsible principals and responsible in-
dividuals; and

(6) That the institution’s voluntary
termination of its agreement with the
State agency after having been notified
that it is seriously deficient will still
result in the instituion’s formal termi-
nation by the State agency and place-
ment of the institution and its respon-
sible principals and responsible individ-
uals on the National disqualified list.

(B) Successful corrective action.

(I) If corrective action has been
taken to fully and permanently correct
the serious deficiency(ies) within the
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allotted time and to the State agency’s
satisfaction, the State agency must:

(1) Notify the institution’s executive
director and chairman of the board of
directors, and the responsible prin-
cipals and responsible individuals, that
the State agency has rescinded its seri-
ous deficiency determination; and

(i) Offer the renewing institution the
opportunity to resubmit its applica-
tion. If the renewing institution resub-
mits its application, the State agency
must complete its review of the appli-
cation within 30 days after receiving a
complete and correct application.

(2) If corrective action is complete
for the institution but not for all of the
responsible principals and responsible
individuals (or vice versa), the State
agency must:

(1) Continue with the actions (as set
forth in paragraph (c)(3)(iii)(C) of this
section) against the remaining parties;

(i1) At the same time the notice is
issued, the State agency must also up-
date the State agency list to indicate
that the serious deficiency(ies) has(ve)
been corrected and provide a copy of
the notice to the appropriate FNSRO;
and

(7ii) If the renewing institution has
corrected the serious deficiency(ies),
offer it the opportunity to resubmit its
application. If the renewing institution
resubmits its application, the State
agency must complete its review of the
application within 30 days after receiv-
ing a complete and correct application.

(C) Proposed termination and proposed
disqualification. If timely corrective ac-
tion is not taken to fully and perma-
nently correct the serious defi-
ciency(ies), the State agency must no-
tify the institution’s executive director
and chairman of the board of directors,
and the responsible principals and re-
sponsible individuals, that the State
agency is proposing to terminate the
institution’s agreement and to dis-
qualify the institution and the respon-
sible principals and responsible individ-
uals. At the same time the notice is
issued, the State agency must also up-
date the State agency list and provide
a copy of the notice to the appropriate
FNSRO. The notice must also specify:

(I) That the State agency is pro-
posing to terminate the institution’s
agreement and to disqualify the insti-
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tution and the responsible principals
and responsible individuals;

(2) The basis for the actions;

(3) That, if the institution volun-
tarily terminates its agreement after
receiving the notice of proposed termi-
nation, the institution and the respon-
sible principals and responsible individ-
uals will be disqualified.

(4) The procedures for seeking an ad-
ministrative review (in accordance
with paragraph (k) of this section) of
the application denial and proposed
disqualifications; and

(5) That, unless participation has
been suspended, the institution may
continue to participate and receive
Program reimbursement for eligible
meals served and allowable administra-
tive costs incurred until its adminis-
trative review is completed.

(D) Program payments. Unless partici-
pation has been suspended, the State
agency must continue to pay any valid
unpaid claims for reimbursement for
eligible meals served and allowable ad-
ministrative expenses incurred until
the serious deficiency(ies) is corrected
or the institution’s agreement is termi-
nated, including the period of any ad-
ministrative review.

(E) Agreement termination and dis-
qualification. When the time for re-
questing an administrative review ex-
pires or when the administrative re-
view official upholds the State agen-
cy’s proposed termination and disquali-
fications, the State agency must:

(I) Notify the institution’s executive
director and chairman of the board of
directors, and the responsible prin-
cipals and responsible individuals, that
the institution’s agreement has been
terminated and that the institution
and the responsible principals and re-
sponsible individuals have been dis-
qualified;

(2) Update the State agency list at
the time such notice is issued; and

(3) Provide a copy of the notice and
the mailing address and date of birth
for each responsible principal and re-
sponsible individual to the appropriate
FNSRO.

(4) Corrective action timeframes.

(1) General. Except as noted in this
paragraph (c)(4), the State agency is
prohibited from allowing more than 90
days for corrective action from the
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date the institution receives the seri-
ous deficiency notice.

(ii) Unlawful practices. If the State
agency determines that the institution
has engaged in unlawful practices, sub-
mitted false or fraudulent claims or
other information to the State agency,
or been convicted of or concealed a
criminal background, the State agency
is prohibited from allowing more than
30 days for corrective action.

(iii) Long-term changes. For serious
deficiencies requiring the long-term re-
vision of management systems or proc-
esses, the State agency may permit
more than 90 days to complete the cor-
rective action as long as a corrective
action plan is submitted to and ap-
proved by the State agency within 90
days (or such shorter deadline as the
State agency may establish). The cor-
rective action must include milestones
and a definite completion date that the
State agency will monitor. The deter-
mination of serious deficiency will re-
main in effect until the State agency
determines that the serious defi-
ciency(ies) has(ve) been fully and per-
manently corrected within the allotted
time.

(5) Suspension of an institution’s par-
ticipation. A State agency is prohibited
from suspending an institution’s par-
ticipation (including all Program pay-
ments) except for the reasons set forth
in this paragraph (c)(5).

(i) Public health or safety.

(A) General. If State or local health
or licensing officials have cited an in-
stitution for serious health or safety
violations, the State agency must im-
mediately suspend the institution’s
Program participation, initiate action
to terminate the institution’s agree-
ment, and initiate action to disqualify
the institution and the responsible
principals and responsible individuals
prior to any formal action to revoke
the institution’s licensure or approval.
If the State agency determines that
there is an imminent threat to the
health or safety of participants at an
institution, or that the institution has
engaged in activities that threaten the
public health or safety, the State agen-
cy must immediately notify the appro-
priate State or local licensing and
health authorities and take action that
is consistent with the recommenda-
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tions and requirements of those au-
thorities. An imminent threat to the
health or safety of participants and en-
gaging in activities that threaten the
public health or safety constitute seri-
ous deficiencies; however, the State
agency must use the procedures in this
paragraph (c)(6)(i) (instead of the pro-
cedures in paragraph (c¢)(3) of this sec-
tion) to provide the institution notice
of the suspension of participation, seri-
ous deficiency, proposed termination of
the institution’s agreement, and pro-
posed disqualification of the respon-
sible principals and responsible individ-
uals.

(B) Notice of suspension, serious defi-
ciency, proposed termination, and pro-
posed disqualification. The State agency
must notify the institution’s executive
director and chairman of the board of
directors that the institution’s partici-
pation (including Program payments)
has been suspended, that the institu-
tion has been determined to be seri-
ously deficient, and that the State
agency proposes to terminate the insti-
tution’s agreement and to disqualify
the institution and the responsible
principals and responsible individuals.
The notice must also identify the re-
sponsible principals and responsible in-
dividuals and must be sent to those
persons as well. At the same time this
notice is sent, the State agency must
add the institution and the responsible
principals and responsible individuals
to the State agency list, along with the
basis for the serious deficiency deter-
mination and provide a copy of the no-
tice to the appropriate FNSRO. The no-
tice must also specify:

(I) That the State agency is sus-
pending the institution’s participation
(including Program payments), pro-
posing to terminate the institution’s
agreement, and proposing to disqualify
the institution and the responsible
principals and responsible individuals;

(2) The serious deficiency(ies);

(3) That, if the institution voluntary
terminates its agreement with the
State agency after having been notified
of the proposed termination, the insti-
tution and the responsible principals
and responsible individuals will be dis-
qualified;
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(4) That the serious deficiency deter-
mination is not subject to administra-
tive review;

(5) The procedures for seeking an ad-
ministrative review (consistent with
paragraph (k) of this section) of the
suspension, proposed termination, and
proposed disqualifications; and

(6) That, if the administrative review
official overturns the suspension, the
institution may claim reimbursement
for eligible meals served and allowable
administrative costs incurred during
the suspension period.

(C) Agreement termination and disquali-
fication. When the time for requesting
an administrative review expires or
when the administrative review official
upholds the State agency’s proposed
termination and disqualifications, the
State agency must:

(I) Notify the institution’s executive
director and chairman of the board of
directors, and the responsible prin-
cipals and responsible individuals, that
the institution’s agreement has been
terminated and that the institution
and the responsible principals and re-
sponsible individuals have been dis-
qualified;

(2) update the State agency list at
the time such notice is issued; and

(3) provide a copy of the notice and
the mailing address and date of birth
for each responsible principal and re-
sponsible individual to the appropriate
FNSRO.

(D) Program payments. The State
agency is prohibited from paying any
claims for reimbursement from a sus-
pended institution. However, if the sus-
pended institution prevails in the ad-
ministrative review of the proposed
termination, the State agency must
pay any claims for reimbursement for
eligible meals served and allowable ad-
ministrative costs incurred during the
suspension period.

(ii) False or fraudulent claims.

(A) General. If the State agency de-
termines that an institution has know-
ingly submitted a false or fraudulent
claim, the State agency may initiate
action to suspend the institution’s par-
ticipation and must initiate action to
terminate the institution’s agreement
and initiate action to disqualify the in-
stitution and the responsible principals
and responsible individuals (in accord-
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ance with paragraph (c)(3) of this sec-
tion). The submission of a false or
fraudulent claim constitutes a serious
deficiency as set forth in paragraph
(c)(3)(ii) of this section, which lists se-
rious deficiencies for participating in-
stitutions. If the State agency wishes
to suspend the institution’s participa-
tion, it must use the following proce-
dures to issue the notice of proposed
suspension of participation at the same
time it issues the serious deficiency no-
tice, which must include the informa-
tion described in paragraph
(¢)(3)(iii)(A) of this section.

(B) Proposed suspension of participa-
tion. If the State agency decides to pro-
pose to suspend an institution’s par-
ticipation due to the institution’s sub-
mission of a false or fraudulent claim,
it must notify the institution’s execu-
tive director and chairman of the board
of directors that the State agency in-
tends to suspend the institution’s par-
ticipation (including all Program pay-
ments) unless the institution requests
a review of the proposed suspension. At
the same time the notice is issued, the
State agency must also update the
State agency list and provide a copy of
the notice to the appropriate FNSRO.
The notice must identify the respon-
sible principals and responsible individ-
uals and must be sent to those persons
as well. The notice must also specify:

(I) That the State agency is pro-
posing to suspend the institution’s par-
ticipation;

(2) That the proposed suspension is
based on the institution’s submission
of a false or fraudulent claim, as de-
scribed in the serious deficiency notice;

(3) The effective date of the suspen-
sion (which may be no earlier than 10
days after the institution receives the
suspension notice);

(4) The name, address and telephone
number of the suspension review offi-
cial who will conduct the suspension
review; and

(5) That if the institution wishes to
have a suspension review, it must re-
quest a review and submit to the sus-
pension review official written docu-
mentation opposing the proposed sus-
pension within 10 days of the institu-
tion’s receipt of the notice.

(C) Suspension review. If the institu-
tion requests a review of the State
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agency’s proposed suspension of par-
ticipation, the suspension review must
be heard by a suspension review official
who must:

(1) Be an independent and impartial
person other than, and not accountable
to, any person involved in the decision
to initiate suspension proceedings;

(2) Immediately notify the State
agency that the institution has con-
tested the proposed suspension and
must obtain from the State agency its
notice of proposed suspension of par-
ticipation, along with all supporting
documentation; and

(3) Render a decision on suspension of
participation within 10 days of the
deadline for receiving the institution’s
documentation opposing the proposed
suspension.

(D) Suspension review decision. If the
suspension review official determines
that the State agency’s proposed sus-
pension is not appropriate, the State
agency is prohibited from suspending
participation. If the suspension review
official determines, based on a prepon-
derance of the evidence, that the State
agency’s action was appropriate, the
State agency must suspend the institu-
tion’s participation (including all Pro-
gram payments), effective on the date
of the suspension review decision. The
State agency must notify the institu-
tion’s executive director and chairman
of the board of directors, and the re-
sponsible principals and responsible in-
dividuals, that the institution’s par-
ticipation has been suspended. At the
same time the notice is issued, the
State agency must also update the
State agency list and provide a copy of
the notice to the appropriate FNSRO.
The notice must also specify:

(I) That the State agency is sus-
pending the institution’s participation
(including Program payments);

(2) The effective date of the suspen-
sion (the date of the suspension review
decision);

(3) The procedures for seeking an ad-
ministrative review (in accordance
with paragraph (k) of this section) of
the suspension; and

(4) That if the administrative review
official overturns the suspension, the
institution may claim reimbursement
for eligible meals served and allowable
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administrative costs incurred during
the suspension period.

(B) Program payments. A State agency
is prohibited from paying any claims
for reimbursement submitted by a sus-
pended institution. However, if the in-
stitution suspended for the submission
of false or fraudulent claims is a spon-
soring organization, the State agency
must ensure that sponsored facilities
continue to receive reimbursement for
eligible meals served during the sus-
pension period. If the suspended insti-
tution prevails in the administrative
review of the proposed termination, the
State agency must pay any valid un-
paid claims for reimbursement for eli-
gible meals served and allowable ad-
ministrative costs incurred during the
suspension period.

(F) Maximum time for suspension.
Under no circumstances may the sus-
pension of participation remain in ef-
fect for more than 120 days following
the suspension review decision.

(6) FNS determination of serious defi-
ciency. (i) General. FNS may determine
independently that a participating in-
stitution has committed one or more
serious deficiency listed in paragraph
(c)(3)(ii) of this section, which lists se-
rious deficiencies for participating in-
stitutions.

(i1) Serious deficiency notification pro-
cedures. If FNS determines that an in-
stitution has committed one or more
serious deficiency listed in paragraph
(c)(3)(ii) of this section (the list of seri-
ous deficiencies for participating insti-
tutions), FNS will use the following
procedures to provide the institution
and the responsible principals and re-
sponsible individuals with notice of the
serious deficiency(ies) and an oppor-
tunity to take corrective action.

(A) Notice of serious deficiency. FNS
will notify the institution’s executive
director and chairman of the board of
directors that the institution has been
found to be seriously deficient. The no-
tice will identify the responsible prin-
cipals and responsible individuals and
will be sent to them as well. FNS may
specify in the notice different correc-
tive action and time periods for com-
pleting the corrective action, for the
institution and the responsible prin-
cipals and responsible individuals. The
notice will also specify:
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(1) The serious deficiency(ies);

(2) The actions to be taken to correct
the serious deficiency(ies);

(3) The time allotted to correct the
serious deficiency(ies) in accordance
with paragraph (c)(4) of this section;

(4) That failure to fully and perma-
nently correct the serious defi-
ciency(ies) within the allotted time, or
the institution’s voluntary termi-
nation of its agreement(s) with any
State agency after having been notified
that it is seriously deficient, will result
in the proposed disqualification of the
institution and the responsible prin-
cipals and responsible individuals and
the termination of its agreement(s)
with all State agencies; and

(5) That the serious deficiency deter-
mination is not subject to administra-
tive review.

(B) Suspension of participation. If FNS
determines that there is an imminent
threat to the health or safety of par-
ticipants at an institution, or that the
institution has engaged in activities
that threaten the public health or safe-
ty, any State agency that holds an
agreement with the institution must
suspend the participation of the insti-
tution. If FNS determines that the in-
stitution has submitted a false or
fraudulent claim, it may require any
State agency that holds an agreement
with the institution to initiate action
to suspend the institution’s participa-
tion for false or fraudulent claims in
accordance with paragraph (c)(5)(ii) of
this section (which deals with an insti-
tution’s suspension by a State agency
for submission of false or fraudulent
claims). In both cases, FNS will pro-
vide the State agency the information
necessary to support these actions and,
in the case of a false and fraudulent
claim, will provide an individual to
serve as the suspension review official
if requested by the State agency.

(C) Successful corrective action.

(I) If corrective action has been
taken to fully and permanently correct
the serious deficiency(ies) within the
allotted time and to FNS’s satisfac-
tion, FNS will notify the institution’s
executive director and chairman of the
board of directors, and the responsible
principals and responsible individuals,
that it has rescinded its serious defi-
ciency determination; and
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(2) If corrective action is complete
for the institution but not for all of the
responsible principals and responsible
individuals (or vice versa), FNS will
continue with the actions (as set forth
in paragraph (c)(6)(ii)(D) of this sec-
tion) against the remaining parties.

(D) Proposed disqualification. If timely
corrective action is not taken to fully
and permanently correct the serious
deficiency(ies), FNS will notify the in-
stitution’s executive director and
chairman of the board of directors, and
the responsible principals and respon-
sible individuals, that FNS is proposing
to disqualify them. The notice will also
specify:

(I) That FNS is proposing to dis-
qualify the institution and the respon-
sible principals and responsible individ-
uals;

(2) The basis for the actions;

(3) That, if the institution seeks to
voluntarily terminate its agreement
after receiving the notice of proposed
disqualification, the institution and
the responsible principals and respon-
sible individuals will be disqualified;

(4) The procedures for seeking an ad-
ministrative review (in accordance
with paragraph (k) of this section) of
the proposed disqualifications;

(5) That unless participation has been
suspended, the institution may con-
tinue to participate and receive Pro-
gram reimbursement for eligible meals
served and allowable administrative
costs incurred until its administrative
review is completed; and

(6) That if the institution does not
prevail in the administrative review,
any State agency holding an agree-
ment with the institution will be re-
quired to terminate that agreement
and the institution is prohibited from
seeking an administrative review of
the termination of the agreement by
the State agency(ies).

(E) Disqualification. When the time
for requesting an administrative re-
view expires or when the administra-
tive review official upholds FNS’s pro-
posed disqualifications, FNS will no-
tify the institution’s executive director
and chairman of the board of directors,
and the responsible principals and re-
sponsible individuals, that the institu-
tion and the responsible principal or
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responsible individual have been dis-
qualified.

(F) Program payments. If the State
agency holds an agreement with an in-
stitution that FNS has determined to
be seriously deficient, the State agency
must continue to pay any valid unpaid
claims for reimbursement for eligible
meals served and allowable administra-
tive expenses incurred until the serious
deficiency(ies) is corrected or the State
agency terminates the institution’s
agreement, including the period of any
administrative review, unless partici-
pation has been suspended.

(&) Required State agency action. (1)
Disqualified institutions. If the State
agency holds an agreement with an in-
stitution that FNS determines to be se-
riously deficient and subsequently dis-
qualifies, the State agency must termi-
nate the institution’s agreement effec-
tive no later than 45 days after the
date of the institution’s disqualifica-
tion by FNS. As noted in paragraph
(k)(3)(iv) of this section, the termi-
nation is not subject to administrative
review. At the same time the notice of
termination is issued, the State agency
must add the institution to the State
agency list and provide a copy of the
notice to the appropriate FNSRO.

(2) Disqualified principals. If the State
agency holds an agreement with an in-
stitution whose principal FNS deter-
mines to be seriously deficient and sub-
sequently disqualifies, the State agen-
cy must determine the institution to
be seriously deficient and initiate ac-
tion to terminate and disqualify the in-
stitution in accordance with the proce-
dures in paragraph (c)(3) of this sec-
tion. The State agency must initiate
these actions no later than 45 days
after the date of the principal’s dis-
qualification by FNS.

(7) National disqualified list.

(1) Maintenance and availability of list.
FNS will maintain the National dis-
qualified list and make it available to
all State agencies and all sponsoring
organizations.

(ii) Effect on institutions. No organiza-
tion on the National disqualified list
may participate in the Program as an
institution. As noted in paragraph
(b)(12) of this section, the State agency
must deny the application of a new or
renewing institution if the institution
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is on the National disqualified list. In
addition, as mnoted in paragraphs
(¢)(3)(1) and (c)(6)({i)(G)(I) of this sec-
tion, the State agency must terminate
the agreement of any participating in-
stitution that is disqualified by an-
other State agency or by FNS.

(iii) Effect on sponsored centers. No or-
ganization on the National disqualified
list may participate in the Program as
a sponsored center. As noted in
§226.16(b) and paragraph (b)(12) of this
section, a sponsoring organization is
prohibited from submitting an applica-
tion on behalf of a sponsored facility
(and a State agency is prohibited from
approving such an application) if the
facility is on the National disqualified
list.

(iv) Effect on individuals. No indi-
vidual on the National disqualified list
may serve as a principal in any institu-
tion or facility or as a day care home
provider.

(A) Principal for an institution or a
sponsored facility. As noted in para-
graph (b)(12) of this section, the State
agency must deny the application of a
new or renewing institution if any of
the institution’s principals is on the
National disqualified list. As noted in
paragraphs (©)(3)(1i)(B) and
(¢)(6)(i1)(G)(2) of this section, the State
agency must declare an institution se-
riously deficient and initiate action to
terminate the institution’s agreement
and disqualify the institution if the in-
stitution permits an individual who is
on the National disqualified list to
serve in a principal capacity for the in-
stitution or one of its facilities.

(B) Principal for a sponsored facility.
As noted in §226.16(b) and paragraph
(b)(12) of this section, a sponsoring or-
ganization is prohibited from submit-
ting an application on behalf of a spon-
sored facility (or a State agency from
approving such an application) if any
of the facility’s principals are on the
National disqualified list.

(C) Serving as a day care home. As
noted in §226.16(b) and paragraph (b)(12)
of this section, a sponsoring organiza-
tion is prohibited from submitting an
application on behalf of a sponsored fa-
cility (and a State agency is prohibited
from approving such an application) if
the facility is on the National disquali-
fied list.
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(v) Removal of institutions, principals,
and individuals from the list. Once in-
cluded on the National disqualified
list, an institution and responsible
principals and responsible individuals
remain on the list until such time as
FNS, in consultation with the appro-
priate State agency, determines that
the serious deficiency(ies) that led to
their placement on the list has(ve)
been corrected, or until seven years
have elapsed since they were disquali-
fied from participation. However, if the
institution, principal or individual has
failed to repay debts owed under the
Program, they will remain on the list
until the debt has been repaid.

(vi) Removal of day care homes from the
list. Once included on the National dis-
qualified list, a day care home will re-
main on the list until such time as the
State agency determines that the seri-
ous deficiency(ies) that led to its place-
ment on the list has(ve) been corrected,
or until seven years have elapsed since
its agreement was terminated for
cause. However, if the day care home
has failed to repay debts owed under
the Program, it will remain on the list
until the debt has been repaid.

(8) State agency list. (i) Maintenance of
the State agency list. The State agency
must maintain a State agency list (in
the form of an actual paper or elec-
tronic list or retrievable paper
records). The list must be made avail-
able to FNS upon request, and must in-
clude the following information:

(A) Institutions determined to be se-
riously deficient by the State agency,
including the names and mailing ad-
dresses of the institutions and the sta-
tus of the institutions as they move
through the possible subsequent stages
of corrective action, proposed termi-
nation, suspension, agreement termi-
nation, and/or disqualification, as ap-
plicable;

(B) Responsible principals and indi-
viduals who have been disqualified
from participation by the State agen-
cy, including their names, mailing ad-
dresses, and dates of birth; and

(C) Day care home providers whose
agreements have been terminated for
cause by a sponsoring organization in
the State, including their names, mail-
ing addresses, and dates of birth.
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(ii) Referral of disqualified day care
homes to FNS. Within 10 days of receiv-
ing a notice of termination and dis-
qualification from a sponsoring organi-
zation, the State agency must provide
the appropriate FNSRO the name,
mailing address, and date of birth of
each day care home provider whose
agreement is terminated for cause on
or after July 29, 2002.

(iii) Prior lists of disqualified day care
homes. If on July 29, 2002 the State
agency maintains a list of day care
homes that have been disqualified from
participation, the State agency may
continue to prohibit participation by
those day care homes. However, the
State agency must remove a day care
home from its prior list no later than
the time at which the State agency de-
termines that the serious defi-
ciency(ies) that led to the day care
home’s placement on the list has(ve)
been corrected or July 29, 2009 (unless
the day care home has failed to repay
debts owed under the Program). If the
day care home has failed to repay its
debt, the State agency may keep the
day care home on its prior list until
the debt has been repaid.

(d) Licensing/approval for child care
centers, outside-school-hours care centers
and day care homes. This section pre-
scribes State agency responsibilities to
ensure that child care centers and day
care homes meet the licensing/approval
criteria set forth in this part. Spon-
soring organizations shall submit to
the State agency documentation that
facilities under their jurisdiction are in
compliance with licensing/approval re-
quirements. Independent centers shall
submit such documentation to the
State agency on their own behalf.

(1) General. Each State agency shall
establish procedures to annually re-
view information submitted by institu-
tions to ensure that all participating
child care centers, day care homes, and
outside-school-hours care centers ei-
ther:

(i) Are licensed or approved by Fed-
eral, State, or local authorities, pro-
vided that institutions which are ap-
proved for Federal programs on the
basis of State or local licensing shall
not be eligible for the Program if their
licenses lapse or are terminated; or
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(ii) Are complying with applicable
procedures to renew licensing or ap-
proval in situations where the State
agency has no information that licens-
ing or approval will be denied; or

(iii) Receive Title XX funds for pro-
viding child care, if licensing or ap-
proval is not available; or

(iv) Demonstrate compliance with
applicable State or local child care
standards to the State agency, if li-
censing is not available and title XX
funds are not received; or

(v) Demonstrate compliance with
CACFP child care standards to the
State agency, if licensing or approval
is not available and Title XX funds are
not received.

(2) CACFP child care standards. (i)
When licensing or approval is not
available, independent child care cen-
ters, and sponsoring organizations on
behalf of their child care centers or day
care homes, may elect to demonstrate
compliance, annually, with the fol-
lowing CACFP child care standards or
other standards specified in paragraph
(d)(3) of this section:

(A) Staff/child ratios. (1) Day care
homes provide care for no more than 12
children at any one time. One home
caregiver is responsible for no more
than 6 children ages 3 and above, or no
more than 5 children ages 0 and above.
No more than 2 children under the age
of 3 are in the care of 1 caregiver. The
home provider’s own children who are
in care and under the age of 14 are
counted in the maximum ratios of
caregivers to children.

(2) Child care centers and outside-
school-hours care centers do not fall
below the following staff/child ratios:

(i) For children under 6 weeks of
age—1:1

(1) For children ages 6 weeks up to 3
years—1:4

(i71) For children ages 3 years up to 6
years—1:6

(iv) For children ages 6 years up to 10
years—1:15

(v) For children ages 10 and above—
1:20

(B) Nondiscrimination. Day care serv-
ices are available without discrimina-
tion on the basis of race, color, na-
tional origin, sex, age, or handicap.

(C) Safety and sanitation. (I) A current
health/sanitation permit or satisfac-

7 CFR Ch. 1l (1-1-03 Edition)

tory report of an inspection conducted
by local authorities within the past 12
months shall be submitted.

(2) A current fire/building safety per-
mit or satisfactory report of an inspec-
tion conducted by local authorities
within the past 12 months shall be sub-
mitted.

(3) Fire drills are held in accordance
with local fire/building safety require-
ments.

(D) Suitability of facilities. (1) Ventila-
tion, temperature, and lighting are
adequate for children’s safety and com-
fort.

(2) Floors and walls are cleaned and
maintained in a condition safe for chil-
dren.

(3) Space and equipment, including
rest arrangements for preschool age
children, are adequate for the number
of age range of participating children.

(E) Social services. Independent cen-
ters, and sponsoring organizations in
coordination with their facilities, have
procedures for referring families of
children in care to appropriate local
health and social service agencies.

(F) Health services. (I) Each child is
observed daily for indications of dif-
ficulties in social adjustment, illness,
neglect, and abuse, and appropriate ac-
tion is initiated.

(2) A procedure is established to en-
sure prompt notification of the parent
or guardian in the event of a child’s ill-
ness or injury, and to ensure prompt
medical treatment in case of emer-
gency.

(3) Health records, including records
of medical examinations and immuni-
zations, are maintained for each en-
rolled child. (Not applicable to day
care homes.)

(4) At least one full-time staff mem-
ber is currently qualified in first aid,
including artificial respiration tech-
niques. (Not applicable to day care
homes.)

() First aid supplies are available.

(6) Staff members undergo initial and
periodic health assessments.

(G) Staff training. The institution pro-
vides for orientation and ongoing
training in child care for all caregivers.

(H) Parental involvement. Parents are
afforded the opportunity to observe
their children in day care.
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(I) Self-evaluation. The institution has
established a procedure for periodic
self-evaluation on the basis of CACFP
child care standards.

(ii) When licensing or approval is not
available, independent outside-school-
hours care centers, and sponsoring or-
ganizations on behalf of their outside-
school-hours care centers, may elect to
demonstrate compliance with child
care standards developed by the State
agency which shall include, as a min-
imum, information on: (A) Fire/safety,
(B) sanitation, (C) organized activities,
(D) kitchen and restroom facilities, (E)
appropriateness of games and mate-
rials, (F) availability of emergency
medical care, and (G) child-staff ratios
as indicated in §226.6(d)(2)(i)(A). For
items (A) and (B), of this paragraph,
appropriate State or local permits are
required.

(3) Alternate approval procedures. Each
State agency shall establish procedures
to review information submitted by in-
stitutions for centers or homes for
which licensing or approval is not
available in order to establish eligi-
bility for the Program. Licensing or
approval is not available when (i) no
Federal, State, or local licensing/ap-
proval standards have been established
for child care centers, outside-school-
hours care centers, or day care homes;
or (ii) no mechanism exists to deter-
mine compliance with licensing/ap-
proval standards. In these situations,
independent centers, and sponsoring
organizations on behalf of their facili-
ties, may choose to demonstrate com-
pliance with either CACFP child care
standards, applicable State child care
standards, or applicable local child
care standards. State agencies shall
provide information about applicable
State child care standards and CACFP
child care standards to institutions,
but may require institutions electing
to demonstrate compliance with appli-
cable local child care standards to
identify and submit these standards.
The State agency may permit inde-
pendent centers, and sponsoring orga-
nizations on behalf of their facilities,
to submit self-certification forms, and
may grant approval without first con-
ducting a compliance review at the
center or facility. But the State agency
shall require submission of health/sani-
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tation and fire/safety permits or cer-
tificates for all independent centers
and facilities seeking alternate child
care standards approval. Compliance
with applicable child care standards
are subject to review in accordance
with §226.6(0).

(e) Licensing/approval for adult day
care centers. This paragraph prescribes
State agency responsibilities to ensure
that adult day care centers meet the li-
censing/approval criteria set forth in
this part. Sponsoring organizations
shall submit to the State agency docu-
mentation that facilities under their
jurisdiction are in compliance with 1i-
censing/approval requirements. Inde-
pendent adult day care centers shall
submit such documentation to the
State agency on their own behalf. Each
State agency shall establish procedures
to annually review information sub-
mitted by institutions to ensure that
all participating adult day care centers
either:

(1) Are licensed or approved by Fed-
eral, State or local authorities, pro-
vided that institutions which are ap-
proved for Federal programs on the
basis of State or local licensing shall
not be eligible for the Program if their
licenses lapse or are terminated; or

(2) Are complying with applicable
procedures to renew licensing or ap-
proval in situations where the State
agency has no information that licens-
ing or approval will be denied.

(f) Annual requirements. State agen-
cies shall require institutions to com-
ply with applicable provisions of this
part. Each State agency shall annu-
ally:

(1) Enter into and execute a written
Program agreement with each institu-
tion, or renew such agreement with the
written concurrence of the institution.
The Program agreement shall provide
that the institution shall accept final
financial and administrative responsi-
bility for management of an effective
food service, comply with all require-
ments under this part, and comply
with all requirements of title VI of the
Civil Rights Act of 1964, title IX of the
Education Amendments of 1972, Sec-
tion 504 of the Rehabilitation Act of
1973, the Age Discrimination Act of
1975 and the Department’s regulations
concerning nondiscrimination (7 CFR
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parts 15, 1ba and 15b), including re-
quirements for racial and ethnic par-
ticipation data collection, public noti-
fication of the nondiscrimination pol-
icy, and reviews to assure compliance
with such policy, to the end that no
person shall, on the grounds of race,
color, national origin, sex, age, or
handicap be excluded from participa-
tion in, be denied the benefits of, or be
otherwise subjected to discrimination
under the Program. The Program
agreement must also notify the insti-
tution of the right of the State agency,
the Department, and other State or
Federal officials to make announced or
unannounced reviews of their oper-
ations during the institution’s normal
hours of child or adult care operations
and that anyone making such reviews
must show photo identification that
demonstrates that they are employees
of one of these entities.

(2) Require each sponsoring organiza-
tion to submit a management plan
with its application for review and ap-
proval. Such a plan shall include: de-
tailed information on the organiza-
tional administrative structure; the
staff assigned to Program management
and monitoring; administrative budget;
procedures which will be used by the
sponsoring organization to administer
the Program in and disburse payments
to the child care facilities under its ju-
risdiction; and, for sponsoring organi-
zations of day care homes, a descrip-
tion of the system for making tier I
day care home determinations, and a
description of the system of notifying
tier II day care homes of their options
for reimbursement. The State agency
must establish factors, consistent with
§226.16(b)(1), that the State agency will
consider in determining whether a
sponsoring organization has sufficient
staff to perform required monitoring
responsibilities at all of its sponsored
facilities. As part of its review of the
management plan, the State agency
must determine the appropriate level
of staffing for each sponsoring organi-
zation, consistent with the staffing
range of monitors set forth in
§226.16(b)(1) and the factors it has es-
tablished. The State agency must en-
sure that each new sponsoring organi-
zation applying for participation after
July 29, 2002 meets this requirement.
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The State agency must ensure that
each currently participating spon-
soring organization meets this require-
ment no later than July 29, 2003.

(3) Require each institution to sub-
mit an administrative budget. Each
sponsoring organization shall be re-
quired to incorporate this budget into
its management plan. For a sponsoring
organization of centers, the State
agency is prohibited from approving
the sponsoring organization’s adminis-
trative budget, or any amendments to
the budget, if the administrative budg-
et shows that the Program will be
charged for administrative costs in ex-
cess of 15 percent of the meal reim-
bursements estimated to be earned dur-
ing the budget year. However, the
State agency may waive this limit if
the sponsoring organization provides
justification that it requires Program
funds in excess of 15 percent to pay its
administrative costs and if the State
agency is convinced that the institu-
tion will have adequate funding to pro-
vide meals meeting the requirements
of §226.20. The State agency must docu-
ment all waiver approvals and denials
in writing, and must provide a copy of
all such letters to the appropriate
FNSRO.

(4) Determine that all meal procure-
ments with food service management
companies are in conformance with the
bid and contractual requirements of
§226.22.

(5) Inquire as to the preference of in-
stitutions for commodities or cash-in-
lieu of commodities.

(6) Provide institutions with informa-
tion on foods available in plentiful sup-
ply, based on information provided by
the Department.

(7) Inform institutions with separate
meal charges of their responsibility to
ensure that free and reduced-price
meals are served to participants unable
to pay the full price and provide to all
institutions a copy of the income
standards to be used by institutions for
determining the eligibility of partici-
pants for free and reduced-price meals
under the Program.

(8) Perform verification of the eligi-
bility of participants for free and re-
duced-price meals in participating in-
stitutions in accordance with the pro-
cedures outlined in §226.23(h). State
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agencies verifying the information on
free and reduced-price applications
shall ensure that verification activities
are applied without regard to race,
color, national origin, sex, age, or
handicap.

(9) Coordinate with the State agency
which administers the National School
Lunch Program to ensure the receipt of
a list of elementary schools in the
State in which at least one-half of the
children enrolled are certified eligible
to receive free or reduced price meals.
The State agency shall provide the list
to sponsoring organizations by April 1,
1997, and by February 15 of each year
thereafter, unless the State agency
that administers the National School
Lunch Program has elected to base
data for the list on a month other than
October, in which case the State agen-
cy shall provide the list to sponsoring
organizations within 15 calendar days
of its receipt from the State agency
that administers the National School
Lunch Program. The State agency also
shall provide each sponsoring organiza-
tion with census data, as provided to
the State agency by FNS upon its
availability on a decennial basis, show-
ing areas in the State in which at least
50 percent of the children are from
households meeting the income stand-
ards for free or reduced price meals. In
addition, the State agency shall ensure
that the most recent available data is
used if the determination of a day care
home’s eligibility as a tier I day care
home is made using school or census
data. Determinations of a day care
home’s eligibility as a tier I day care
home shall be valid for one year if
based on a provider’s household in-
come, three years if based on school
data, or until more current data are
available if based on census data. How-
ever, a sponsoring organization, the
State agency, or FNS may change the
determination if information becomes
available indicating that a home is no
longer in a qualified area. The State
agency shall not routinely require an-
nual redeterminations of the tiering
status of tier I day care homes based
on updated elementary school data.

(10) Provide all sponsoring organiza-
tions of day care homes in the State
with a listing of State-funded pro-
grams, participation in which by a par-
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ent or child will qualify a meal served
to a child in a tier IT home for the tier
I rate of reimbursement.

(11) Require each sponsoring organi-
zation of day care homes to submit the
total number of tier I and tier II day
care homes that it sponsors; a break-
down showing the total number of chil-
dren enrolled in tier I day care homes;
the total number of children enrolled
in tier II day care homes; and the num-
ber of children in tier II day care
homes that have been identified as eli-
gible for free or reduced price meals.

(g) Program expansion. Each State
agency shall take action to expand the
availability of benefits under this Pro-
gram. At a minimum, the State shall
annually notify each nonparticipating
child care center, outside-school-hours
care center, and day care home within
the State that is licensed, approved,
registered, or receiving funds under
title XX and each nonparticipating
adult day care center that is licensed
or approved, of the availability of the
Program, the requirements for Pro-
gram participation, and the applica-
tion procedures to be followed in the
Program. The State agency shall make
the list of child care centers, adult day
care centers, outside-school-hours care
centers, and day care homes notified
each year available to the public upon
request.

(h) Commodity distribution. The State
shall annually inquire as to the pref-
erence of each institution for commod-
ities or cash-in-lieu of commodities.
Each institution electing cash-in-lieu
of commodities shall receive such pay-
ments. Each institution which elects to
receive commodities shall have com-
modities provided to it unless the
State agency, after consultation with
the State commodity distribution
agency, demonstrates to FNS that dis-
tribution of commodities to the num-
ber of such institutions would be im-
practicable. The State agency may
then, with the concurrence of FNS,
provide cash-in-lieu of commodities for
all institutions. A State agency re-
quest for cash-in-lieu of all commod-
ities shall be submitted to FNS not
later than May 1 of the school year pre-
ceding the school year for which the re-
quest is made. The State agency shall,
by June 1 of each year, submit a list of
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institutions which have elected to re-
ceive commodities to the State com-
modity distribution agency, unless
FNS has approved a request for cash-
in-lieu of commodities for all institu-
tions. The list shall be accompanied by
information on the average daily num-
ber of lunches and suppers to be served
to participants by each such institu-
tion.

(i) Standard contract. Each State
agency shall develop a standard con-
tract in accordance with §226.21 and
provide for its use between institutions
and food service management compa-
nies. The contract shall expressly and
without exception stipulate:

(1) The institution shall provide the
food service management company
with a list of the State agency ap-
proved child care centers, day care
homes, adult day care centers, and out-
side-school-hours care centers to be
furnished meals by the food service
management company, and the number
of meals, by type, to be delivered to
each location;

(2) The food service management
company shall maintain such records
(supported by invoices, receipts or
other evidence) as the institution will
need to meet its responsibilities under
this part, and shall promptly submit
invoices and delivery reports to the in-
stitution no less frequently than
monthly;

(3) The food service management
company shall have Federal, State or
local health certification for the plant
in which it proposes to prepare meals
for use in the Program, and it shall en-
sure that health and sanitation re-
quirements are met at all times. In ad-
dition, the State agency may require
the food service management company
to provide for meals which it prepares
to be periodically inspected by the
local health department or an inde-
pendent agency to determine bacteria
levels in the meals being prepared.
These bacteria levels shall conform to
the standards which are applied by the
local health authority with respect to
the level of bacteria which may be
present in meals prepared or served by
other establishments in the locality.
Results of these inspections shall be
submitted to the institution and to the
State agency;
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(4) The meals served under the con-
tract shall conform to the cycle menus
upon which the bid was based, and to
menu changes agreed upon by the insti-
tution and food service management
company;

(5) The books and records of the food
service management company per-
taining to the institution’s food service
operation shall be available for inspec-
tion and audit by representatives of
the State agency, of the Department,
and of the U.S. General Accounting Of-
fice at any reasonable time and place,
for a period of 3 years from the date of
receipt of final payment under the con-
tract, or in cases where an audit re-
quested by the State agency or the De-
partment remains unresolved, until
such time as the audit is resolved;

(6) The food service management
company shall operate in accordance
with current Program regulations;

(7) The food service management
company shall not be paid for meals
which are delivered outside of the
agreed upon delivery time, are spoiled
or unwholesome at the time of deliv-
ery, or do not otherwise meet the meal
requirements contained in the con-
tract;

(8) Meals shall be delivered in accord-
ance with a delivery schedule pre-
scribed in the contract;

(9) Increases and decreases in the
number of meal orders may be made by
the institution, as needed, within a
prior notice period mutually agreed
upon in the contract;

(10) All meals served under the Pro-
gram shall meet the requirements of
§226.20;

(11) All breakfasts, lunches, and sup-
pers delivered for service in outside-
school-hours care centers shall be unit-
ized, with or without milk, unless the
State agency determines that unitiza-
tion would impair the effectiveness of
food service operations. For meals de-
livered to child care centers and day
care homes, the State agency may re-
quire unitization, with or without
milk, of all breakfasts, lunches, and
suppers only if the State agency has
evidence which indicates that this re-
quirement is necessary to ensure com-
pliance with §226.20.

(j) Procurement provisions. State agen-
cies shall require institutions to adhere
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to the procurement provisions set forth
in §226.22.

(k) Administrative reviews for institu-
tions and responsible principals and re-
sponsible individuals.

(1) General. The State agency must
develop procedures for offering admin-
istrative reviews to institutions and re-
sponsible principals and responsible in-
dividuals. The procedures must be con-
sistent with paragraph (k) of this sec-
tion.

(2) Actions subject to administrative re-
view. Except as provided in §226.8(g),
the State agency must offer an admin-
istrative review for the following ac-
tions:

(i) Application denial. Denial of a new
or renewing institution’s application
for participation (see paragraph (b) of
this section, on State agency review of
an institution’s application; and para-
graphs (¢)(1) and (c)(2) of this section,
on State agency denial of a new or re-
newing institution’s application);

(ii) Denial of sponsored facility applica-
tion. Denial of an application sub-
mitted by a sponsoring organization on
behalf of a facility;

(iii) Notice of proposed termination.
Proposed termination of an institu-
tion’s agreement (see paragraphs
(e)(2)(1ii)(C), (c)(3)(ii)(C), and
(c)(5)(1)(B) of this section, dealing with
proposed termination of agreements
with renewing institutions, partici-
pating institutions, and participating
institutions suspended for health or
safety violations);

(iv) Notice of proposed disqualification
of a responsible principal or responsible
individual. Proposed disqualification of
a responsible principal or responsible
individual (see paragraphs (c)(1)(iii)(C),
(e)(2)(iii)(C), (©)(3)(1ii)(C), and
(¢)(5)(1)(B) of this section, dealing with
proposed disqualification of responsible
principals or responsible individuals in
new, renewing, and participating insti-
tutions, and participating institutions
suspended for health or safety viola-
tions);

(v) Suspension of participation. Sus-
pension of an institution’s participa-
tion (see paragraphs (c)(5)(i)(B) and
(¢)(5)(ii)(D) of this section, dealing with
suspension for health or safety reasons
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or submission of a false or fraudulent
claim);

(vi) Start-up or expansion funds denial.
Denial of an institution’s application
for start-up or expansion payments (see
§226.7(h));

(vii) Advance denial. Denial of a re-
quest for an advance payment (see
§226.10(b));

(viii) Recovery of advances. Recovery
of all or part of an advance in excess of
the claim for the applicable period. The
recovery may be through a demand for
full repayment or an adjustment of
subsequent payments (see §226.10(b)(3));

(ix) Claim denial. Denial of all or a
part of an institution’s claim for reim-
bursement (except for a denial based on
a late submission under §226.10(e)) (see
§§226.10(f) and 226.14(a));

(x) Claim deadline exceptions and re-
quests for upward adjustments to a claim.
Decision by the State agency not to
forward to FNS an exception request
by an institution for payment of a late
claim, or a request for an upward ad-
justment to a claim (see §226.10(e));

(xi) Overpayment demand. Demand for
the remittance of an overpayment (see
§226.14(a)); and

(xii) Other actions. Any other action
of the State agency affecting an insti-
tution’s participation or its claim for
reimbursement.

(3) Actions not subject to administrative
review. The State agency is prohibited
from offering administrative reviews of
the following actions:

(i) FNS decisions on claim deadline ex-
ceptions and requests for upward adjust-
ments to a claim. A decision by FNS to
deny an exception request by an insti-
tution for payment of a late claim, or
for an upward adjustment to a claim
(see §226.10(e));

(ii) Determination of serious deficiency.
A determination that an institution is
seriously deficient (see paragraphs
(e)(M)IID(A), ()(2)(IiD)(A), (©)(3)({iD)(A),
and (c)(5)(1)(B) of this section, dealing
with proposed disqualification of re-
sponsible principals or responsible indi-
viduals in new, renewing, and partici-
pating institutions, and participating
institutions suspended for health or
safety violations);
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(iii) Disqualification and placement on
State agency list and National disquali-
fied list. Disqualification of an institu-
tion or a responsible principal or re-
sponsible individual, and the subse-
quent placement on the State agency
list and the National disqualified list
(see paragraphs (e)(DH)di®),
()(@)(ii)(E), (©)(3)AiDH(E), and
(c)(5)(I)(C) of this section, dealing with
proposals to disqualify related to new,
renewing, and participating institu-
tions, and in institutions suspended for
health or safety violations); or

(iv) Termination. Termination of a
participating institution’s agreement,
including termination of a partici-
pating institution’s agreement based
on the disqualification of the institu-
tion by another State agency or FNS
(see paragraphs (¢)(3)(i) and (c)(7)(ii) of
this section).

(4) Provision of administrative review
procedures to institutions and responsible
principals and responsible individuals.
The State agency’s administrative re-
view procedures must be provided:

(i) Annually to all institutions;

(ii) To an institution and to each re-
sponsible principal and responsible in-
dividual when the State agency takes
any action subject to an administra-
tive review as described in paragraph
(k)(2) of this section; and

(iii) Any other time upon request.

(5) Procedures. Except as described in
paragraph (k)(9) of this section, which
sets forth the circumstances under
which an abbreviated administrative
review is held, the State agency must
follow the procedures in this paragraph
(k)(5) when an institution or a respon-
sible principal or responsible individual
appeals any action subject to adminis-
trative review as described in para-
graph (k)(2) of this section.

(i) Notice of action. The institution’s
executive director and chairman of the
board of directors, and the responsible
principals and responsible individuals,
must be given notice of the action
being taken or proposed, the basis for
the action, and the procedures under
which the institution and the respon-
sible principals or responsible individ-
uals may request an administrative re-
view of the action.

(i1) Time to request administrative re-
view. The request for administrative re-
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view must be submitted in writing not
later than 15 days after the date the
notice of action is received, and the
State agency must acknowledge the re-
ceipt of the request for an administra-
tive review within 10 days of its receipt
of the request.

(iii) Representation. The institution
and the responsible principals and re-
sponsible individuals may retain legal
counsel, or may be represented by an-
other person.

(iv) Review of record. Any information
on which the State agency’s action was
based must be available to the institu-
tion and the responsible principals and
responsible individuals for inspection
from the date of receipt of the request
for an administrative review.

(v) Opposition. The institution and
the responsible principals and respon-
sible individuals may refute the find-
ings contained in the notice of action
in person or by submitting written doc-
umentation to the administrative re-
view official. In order to be considered,
written documentation must be sub-
mitted to the administrative review of-
ficial not later than 30 days after re-
ceipt of the notice of action.

(vi) Hearing. A hearing must be held
by the administrative review official in
addition to, or in lieu of, a review of
written information only if the institu-
tion or the responsible principals and
responsible individuals request a hear-
ing in the written request for an ad-
ministrative review. If the institution’s
representative, or the responsible prin-
cipals or responsible individuals or
their representative, fail to appear at a
scheduled hearing, they waive the right
to a personal appearance before the ad-
ministrative review official, unless the
administrative review official agrees to
reschedule the hearing. A representa-
tive of the State agency must be al-
lowed to attend the hearing to respond
to the testimony of the institution and
the responsible principals and respon-
sible individuals and to answer ques-
tions posed by the administrative re-
view official. If a hearing is requested,
the institution, the responsible prin-
cipals and responsible individuals, and
the State agency must be provided
with at least 10 days advance notice of
the time and place of the hearing.
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(vii) Administrative review official. The
administrative review official must be
independent and impartial. This means
that, although the administrative re-
view official may be an employee of the
State agency, he/she must not have
been involved in the action that is the
subject of the administrative review, or
have a direct personal or financial in-
terest in the outcome of the adminis-
trative review. The institution and the
responsible principals and responsible
individuals must be permitted to con-
tact the administrative review official
directly if they so desire.

(viii) Basis for decision. The adminis-
trative review official must make a de-
termination based solely on the infor-
mation provided by the State agency,
the institution, and the responsible
principals and responsible individuals,
and based on Federal and State laws,
regulations, policies, and procedures
governing the Program.

(ix) Time for issuing a decision. Within
60 days of the State agency’s receipt of
the request for an administrative re-
view, the administrative review official
must inform the State agency, the in-
stitution’s executive director and
chairman of the board of directors, and
the responsible principals and respon-
sible individuals, of the administrative
review’s outcome. This timeframe is an
administrative requirement for the
State agency and may not be used as a
basis for overturning the State agen-
cy’s action if a decision is not made
within the specified timeframe.

(x) Final decision. The determination
made by the administrative review of-
ficial is the final administrative deter-
mination to be afforded the institution
and the responsible principals and re-
sponsible individuals.

(6) Federal audit findings. FNS may
assert a claim against the State agen-
cy, in accordance with the procedures
set forth in §226.14(c), when an admin-
istrative review results in the dis-
missal of a claim against an institution
asserted by the State agency based
upon Federal audit findings.

() Record of result of administrative re-
views. The State agency must maintain
searchable records of all administra-
tive reviews and their disposition.

(8) Combined administrative reviews for
responsible principals and responsible in-
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dividuals. The State agency must con-
duct the administrative review of the
proposed disqualification of the respon-
sible principals and responsible individ-
uals as part of the administrative re-
view of the application denial, pro-
posed termination, and/or proposed dis-
qualification of the institution with
which the responsible principals or re-
sponsible individuals are associated.
However, at the administrative review
official’s discretion, separate adminis-
trative reviews may be held if the in-
stitution does not request an adminis-
trative review or if either the institu-
tion or the responsible principal or re-
sponsible individual demonstrates that
their interests conflict.

(9) Abbreviated administrative review.
The State agency must limit the ad-
ministrative review to a review of writ-
ten submissions concerning the accu-
racy of the State agency’s determina-
tion if the application was denied or
the State agency proposes to terminate
the institution’s agreement because:

(i) The information submitted on the
application was false (see paragraphs
(e)(M)(i)A), (©)(2)(ID(A), and
(¢)(3)(ii)(A) of this section);

(ii) The institution, one of its spon-
sored facilities, or one of the principals
of the institution or its facilities is on
the national disqualified list (see para-
graph (b)(12) of this section);

(iii) The institution, one of its spon-
sored facilities, or one of the principals
of the institution or its facilities is in-
eligible to participate in any other
publicly funded program by reason of
violation of the requirements of the
program (see paragraph (b)(13) and
(¢)(3)(i1)(S) of this section); or

(iv) The institution, one of its spon-
sored facilities, or one of the principals
of the institution or its facilities has
been convicted for any activity that in-
dicates a lack of business integrity (see
paragraphs (b)(14) and (c)(3)({i)(T) of
this section).

(10) Effect of State agency action. The
State agency’s action must remain in
effect during the administrative re-
view. The effect of this requirement on
particular State agency actions is as
follows.

(i) Overpayment demand. During the
period of the administrative review,
the State agency is prohibited from

195



§226.6

taking action to collect or offset the
overpayment. However, the State agen-
cy must assess interest beginning with
the initial demand for remittance of
the overpayment and continuing
through the period of administrative
review unless the administrative re-
view official overturns the State agen-
cy’s action.

(i1) Recovery of advances. During the
administrative review, the State agen-
cy must continue its efforts to recover
advances in excess of the claim for re-
imbursement for the applicable period.
The recovery may be through a demand
for full repayment or an adjustment of
subsequent payments.

(iii) Program payments. The avail-
ability of Program payments during an
administrative review of the denial of a
new institution’s application, denial of
a renewing institution’s application,
proposed termination of a partici-
pating institution’s agreement, and
suspension of an institution are ad-
dressed in paragraphs (c)(1)(iii)(D),
(©)(@2)(ii)(D), (c)@)(ii)D), (c)(B)(I)XD),
and (c)(b)(ii)(E), respectively, of this
section.

(1) Administrative reviews for day care
homes.

(1) General. The State agency must
ensure that, when a sponsoring organi-
zation proposes to terminate its Pro-
gram agreement with a day care home
for cause, the day care home is pro-
vided an opportunity for an adminis-
trative review of the proposed termi-
nation. The State agency may do this
either by electing to offer a State-level
administrative review, or by electing
to require the sponsoring organization
to offer an administrative review. The
State agency must notify the appro-
priate FNSRO of its election under this
option, or any change it later makes
under this option, by September 25,
2002 or within 30 days of any subse-
quent change under this option. The
State agency must make the same
election with regard to who offers the
administrative review to any day care
home in the Program in that State.
The State agency or the sponsoring or-
ganization must develop procedures for
offering and providing these adminis-
trative reviews, and these procedures
must be consistent with this paragraph

@D.

7 CFR Ch. 1l (1-1-03 Edition)

(2) Actions subject to administrative re-
view. The State agency or sponsoring
organization must offer an administra-
tive review to a day care home that ap-
peals a notice of intent to terminate
their agreement for cause or a suspen-
sion of their participation (see
§§226.16(1)(3)(iii) and (1)(4)(ii)).

(38) Actions not subject to administrative
review. Neither the State agency nor
the sponsoring organization is required
to offer an administrative review for
reasons other than those listed in para-
graph (1)(2) of this section.

(4) Provision of administrative review
procedures to day care homes. The ad-
ministrative review procedures must be
provided:

(i) Annually to all day care homes;

(ii) To a day care home when the
sponsoring organization takes any ac-
tion subject to an administrative re-
view as described in paragraph (1)(2) of
this section; and

(iii) Any other time upon request.

(5) Procedures. The State agency or
sponsoring organization, as applicable
(depending on the State agency’s elec-
tion pursuant to paragraph (1)(1) of this
section) must follow the procedures in
this paragraph (1)(6) when a day care
home requests an administrative re-
view of any action described in para-
graph (1)(2) of this section.

(1) Uniformity. The same procedures
must apply to all day care homes.

(ii) Representation. The day care home
may retain legal counsel, or may be
represented by another person.

(iii) Review of record and opposition.
The day care home may review the
record on which the decision was based
and refute the action in writing. The
administrative review official is not re-
quired to hold a hearing.

(iv) Administrative review official. The
administrative review official must be
independent and impartial. This means
that, although the administrative re-
view official may be an employee of the
State agency or an employee or board
member of the sponsoring organiza-
tion, he/she must not have been in-
volved in the action that is the subject
of the administrative review or have a
direct personal or financial interest in
the outcome of the administrative re-
view;
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(v) Basis for decision. The administra-
tive review official must make a deter-
mination based on the information pro-
vided by the sponsoring organization
and the day care home and on Federal
and State laws, regulations, polices,
and procedures governing the Program.

(vi) Time for issuing a decision. The ad-
ministrative review official must in-
form the sponsoring organization and
the day care home of the administra-
tive review’s outcome within the pe-
riod of time specified in the State
agency’s or sponsoring organization’s
administrative review procedures. This
timeframe is an administrative re-
quirement for the State agency or
sponsoring organization and may not
be used as a basis for overturning the
termination if a decision is not made
within the specified timeframe.

(vii) Final decision. The determina-
tion made by the administrative review
official is the final administrative de-
termination to be afforded the day care
home.

(m) Program assistance.

(1) General. The State agency must
provide technical and supervisory as-
sistance to institutions and facilities
to facilitate effective Program oper-
ations, monitor progress toward
achieving Program goals, and ensure
compliance with all requirements of
title VI of the Civil Rights Act of 1964,
title IX of the Education amendments
of 1972, Section 504 of the Rehabilita-
tion Act of 1973, the Age Discrimina-
tion Act of 1975, and the Department’s
regulations concerning nondiscrimina-
tion (7 CFR Parts 15, 15a, and 15b). The
State agency must maintain docu-
mentation of supervisory assistance ac-
tivities, including reviews conducted,
corrective actions prescribed, and fol-
low-up efforts.

(2) Review priorities. In choosing insti-
tutions for review, in accordance with
paragraph (m)(4) of this section, the
State agency must target for more fre-
quent review institutions whose prior
review included a finding of serious de-
ficiency.

(3) Review content. Reviews must:

(i) Assess institutional compliance
with the provisions of this part and
with any applicable instructions of
FNS and the Department;
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(ii) Evaluate the documentation used
by sponsoring organizations to classify
their day care homes as tier I day care
homes; and

(iii) Evaluate sponsoring organiza-
tions’ implementation of serious defi-
ciency and termination procedures and,
if delegated to sponsoring organiza-
tions pursuant to paragraph (1)(1) of
this section, the administrative review
procedures for day care homes.

(4) Review frequency. The State agen-
cy must annually review 33.3 percent of
all institutions. At least 15 percent of
the total number of facility reviews re-
quired must be unannounced. The
State agency must review institutions
according to the following schedule:

(i) Independent centers and spon-
soring organizations of 1-100 facilities
must be reviewed at least once every
three years. A review of a sponsoring
organization must include 10 percent of
its facilities;

(ii) Sponsoring organizations with
more than 100 facilities must be re-
viewed at least once every two years.
These reviews must include reviews of
5 percent of the first 1,000 facilities and
2.5 percent of the facilities in excess of
1,000; and

(iii) New institutions that are spon-
soring organizations of five or more fa-
cilities must be reviewed within the
first 90 days of Program operation.

(n) Program irregularities. Each State
agency shall promptly investigate
complaints received or irregularities
noted in connection with the operation
of the Program, and shall take appro-
priate action to correct any irregular-
ities. State agencies shall maintain on
file evidence of such investigations and
actions. FNS and OIG may make inves-
tigations at the request of the State
agency, or whenever FNS or OIG deter-
mines that investigations are appro-
priate.

(0) Child care standards compliance.
The State agency shall, when con-
ducting administrative reviews of child
care centers, outside-school-hours care
centers, and day care homes approved
by the State agency under paragraph
(d)(3) of this section, determine compli-
ance with the child care standards used
to establish eligibility, and the institu-
tion shall ensure that all violations are
corrected and the State shall ensure
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that the institution has corrected all
violations. If violations are not cor-
rected within 60 calendar days of writ-
ten notification to the institution, the
State agency shall terminate the Pro-
gram participation of the violating in-
stitution or facility. However, if the
health or safety of the children is im-
minently threatened, the State agency
may immediately terminate participa-
tion of the institution or facility. If,
during an administrative review of a
child care center, outside-school-hours
care center, or day care home not ap-
proved by the State agency under para-
graph (d)(3) of this section, the State
agency observes violations of applica-
ble health, safety, or staff-child ratio
standards, or attendance in excess of 1i-
censed capacity, the State agency shall
promptly refer such violations to the
appropriate authority. The State agen-
cy may deny reimbursement for meals
served to attending children in excess
of authorized capacity.

(p) Sponsoring organization agreement.
Each State agency shall develop and
provide for the use of a standard form
of agreement between each day care
home sponsoring organization and all
day care homes participating in the
Program under such organization. The
State agency must also include in this
agreement its policy to restrict trans-
fers of day care homes between spon-
soring organizations. The policy must
restrict the transfers to no more fre-
quently than once per year, except
under extenuating circumstances, such
as termination of the sponsoring orga-
nization’s agreement or other cir-
cumstances defined by the State agen-
cy. However, the State agency may, at
the request of the sponsor, approve an
agreement developed by the sponsor.
State agencies may develop a similar
form for use between sponsoring orga-
nizations and other types of facilities.

(q) Following its reviews of institu-
tions and facilities under §§226.6(m)
and 226.23(h) conducted prior to July 1,
1988, the State agency shall report data
on key elements of program operations
on a form designated by FNS. These
key elements include but are not lim-
ited to the program areas of meal re-
quirements, determination of eligi-
bility for free and reduced price meals,
and the accuracy of reimbursement
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claims. These forms shall be submitted
within 90 days of the completion of the
data collection for the institutions ex-
cept that, if the State has elected to
conduct reviews of verification sepa-
rate from its administrative reviews,
the State shall retain data until all
key elements have been reviewed and
shall report all data for each institu-
tion on one form within 90 days of the
completion of the data collection for
all key elements for that institution.
States shall ensure that all key ele-
ment data for an institution is col-
lected during a 12-month period.

[47 FR 36527, Aug. 20, 1982]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §226.6, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§226.7 State agency responsibilities
for financial management.

(a) This section prescribes standards
of financial management systems in
administering Program funds by the
State agency and institutions.

(b) Each State agency shall maintain
an acceptable financial management
system, adhere to financial manage-
ment standards and otherwise carry
out financial management policies as
delineated in the Uniform Federal As-
sistance Regulations, at 7 CFR part
3015. State agencies or FNSRO’s, where
applicable, shall also have a system in
place for monitoring and reviewing the
institutions’ documentation of their
nonprofit status to ensure that all Pro-
gram reimbursement funds are used: (1)
Solely for the conduct of the food serv-
ice operation; or (2) to improve such
food service operations, principally for
the benefit of the participants.

(c) Management evaluations and au-
dits. State agencies shall provide FNS
with full opportunity to conduct man-
agement evaluations (including visits
to institutions and facilities) of all op-
erations of the State agency under the
Program and shall provide OIG with
full opportunity to conduct audits (in-
cluding visits to institutions and facili-
ties) of all operations of the State
agency under the Program. Within 60
calendar days of receipt of each man-
agement evaluation report, the State
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