
411

Food and Nutrition Service, USDA § 247.20

thereof, for which Program funds were 
made available; and 

(2) Submit to FNS, within 90 days 
after the end of the fiscal year, final 
fiscal year closeout reports. 

(b) Revised closeout reports. Revised 
closeout reports may be submitted at 
any time. However, FNS shall not be 
responsible for reimbursing unpaid ob-
ligations later than one year after the 
close of the fiscal year in which they 
were incurred. 

(c) Grant closeout procedures. When 
grants to State agencies are termi-
nated, the following closeout proce-
dures for the Program shall be per-
formed in accordance with OMB Cir-
cular A–102. 

(1) Termination for cause. FNS may 
terminate a State agency’s participa-
tion under the Program, in whole or in 
part, whenever FNS determines that 
the State agency has failed to comply 
with the conditions prescribed in this 
part. FNS shall promptly notify the 
State agency in writing of the termi-
nation and the reasons for the termi-
nation, including the effective date. A 
State agency shall terminate a local 
agency’s participation under the Pro-
gram by written notice whenever it is 
determined by FNS or the State agen-
cy that the local agency has failed to 
comply with the requirements of the 
Program. When a State agency’s par-
ticipation under the Program is termi-
nated for cause, any payments made to 
the State agency, or any recoveries by 
FNS from the State agency, shall be in 
conformance with the legal rights and 
liabilities of the parties. 

(2) Termination for convenience. FNS 
or the State agency may terminate the 
State agency’s participation under the 
Program, in whole or in part, when 
both parties agree that continuation 
under the Program would not produce 
beneficial results commensurate with 
the further expenditure of funds. The 
State agency or the local agency may 
terminate the local agency’s participa-
tion, in whole or in part, under the 
same conditions. The two parties shall 
agree upon the termination conditions, 
including the effective date thereof 
and, in the case of partial termination, 
the portion to be terminated. The 
State agency shall not incur new obli-
gations for the terminated portion 

after the effective date, and shall can-
cel as many outstanding obligations as 
possible. FNS shall allow full credit to 
the State agency for the Federal share 
of the noncancellable obligations, prop-
erly incurred by the State agency prior 
to termination.

§ 247.19 Nondiscrimination. 
(a) Requirement. The State agency 

shall comply with the requirements of 
title VI of the Civil Rights Act of 1964, 
the FNS Civil Rights Instruction 113–2 
and the Department’s regulations con-
cerning nondiscrimination (7 CFR part 
15), including requirements of racial 
and ethnic participation data collec-
tion, public notification of the non-
discrimination policy, and annual re-
views of each local agency to assure 
compliance with such policy, to the 
end that no person shall, on the 
grounds of race, color or national ori-
gin, be excluded from participation in, 
be denied the benefits of, or be other-
wise subjected to discrimination under 
the Program. 

(b) Non-English materials and staff. 
Where a significant proportion of the 
population of the area served by a local 
agency is composed of non-English or 
limited English speaking persons who 
speak the same language, the State 
agency shall take action to ensure that 
Program information, except certifi-
cation forms, is provided to such per-
sons in the appropriate language orally 
and in writing. The State agency shall 
ensure that there are bilingual staff 
members or interpreters available to 
serve these persons. 

(c) Complaints. Complaints of dis-
crimination filed by applicants or par-
ticipants shall be referred to the Direc-
tor, Supplemental Food Programs Divi-
sion, Food and Nutrition Service, 
U.S.D.A., Washington, DC 20250. 

(Approved by the Office of Management and 
Budget under control number 0584–0063) 

(44 U.S.C. 3506) 

[46 FR 6341, Jan. 21, 1981, as amended at 47 
FR 746, Jan. 7, 1982]

§ 247.20 Fair hearing procedures. 
(a) Availability of hearings. The State 

agency shall provide a hearing proce-
dure through which any individual may 
appeal a State or local agency action 
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which results in the denial or termi-
nation of benefits to the individual. 
The State agency shall conform to Pro-
gram hearing procedures as outlined in 
this section at all times unless the 
State has an alternate hearing proce-
dure whereby participants can appeal 
State or local agency actions. This al-
ternate procedure may be used with 
FNS approval. 

(b) Notification of appeal rights. At the 
time of application each applicant 
shall be informed of the right to a fair 
hearing. 

At the time of denial or termination of 
benefits, each individual shall be in-
formed in writing of the right to a fair 
hearing, of the method by which a 
hearing may be requested, and that 
any positions or arguments on behalf 
of the individual may be presented per-
sonally or by a representative such as 
a relative, friend, legal counsel or 
other spokesperson. Such notification 
is not required at the expiration of a 
certification period. 

(c) Request for hearing. A request for a 
hearing is defined as any clear expres-
sion by the individual or the individ-
ual’s parent, guardian or other rep-
resentative, that an opportunity to 
present its case to a higher authority 
is desired. The State or local agency 
shall not limit or interfere with the in-
dividual’s freedom to request a hear-
ing. 

(d) Time limit for request. The State or 
local agency shall provide individuals a 
reasonable period of time to request 
fair hearings. Such time limit shall not 
be less than 60 days from the date the 
agency mails or gives the applicant or 
participant the notice of adverse action 
to deny or terminate benefits, as re-
quired in § 247.7(f)(2). 

(e) Denial or dismissal of request. A re-
quest for a hearing shall not be denied 
or dismissed unless: 

(1) The request is not received within 
the time limit set by the State agency 
in accordance with paragraph (d) of 
this section. 

(2) The request is withdrawn in writ-
ing by the applicant or a writing by the 
applicant or a representative. 

(3) The applicant or representative 
fails, without good cause, to appear at 
the scheduled hearing. 

(f) Continuation of benefits. Partici-
pants who appeal the termination of 
benefits within the 15 day advance ad-
verse notice period provided by 
§ 247.7(f)(2) shall continue to receive 
Program benefits until the hearing of-
ficial reaches a decision. Applicants 
who are denied benefits at initial cer-
tification or at subsequent certifi-
cations may appeal the denial but shall 
not receive benefits while awaiting the 
hearing. 

(g) Rules of procedure. The State and 
local agency shall process each request 
for a hearing under uniform rules of 
procedure. The uniform rules of proce-
dure shall be available for public in-
spection and copying. At a minimum, 
the uniform rules of procedure shall in-
clude: The time limits for requesting 
and conducting a hearing; all advance 
notice requirements; the rules of con-
duct at the hearing; and the rights and 
responsibilities of the applicant. The 
procedures shall not be unduly complex 
or legalistic and the applicant’s back-
ground shall be taken into consider-
ation. 

(h) Hearing official. Hearings shall be 
conducted by an impartial official who 
does not have any personal stake or in-
volvement in the decision and who was 
not directly involved in the initial de-
termination of the action being con-
tested. The hearing official shall: 

(1) Administer oaths or affirmations 
if required by the State; 

(2) Ensure that all relevant issues are 
considered; 

(3) Request, receive and make part of 
the hearing record all evidence deter-
mined necessary to decide the issues 
being raised; 

(4) Regulate the conduct and course 
of the hearing consistent with due 
process to ensure an orderly hearing; 

(5) Render a hearing decision which 
will resolve the dispute. 

(i) Conduct of the hearing. The hearing 
shall be accessible to the applicant. 
The State or local agency shall provide 
the applicant with a minimum of 10 
days advance written notice of time 
and place of the hearing and shall en-
close the rules of procedure. The State 
and local agency shall also provide the 
applicant or representative an oppor-
tunity to: 

VerDate Dec<13>2002 03:49 Jan 19, 2003 Jkt 200013 PO 00000 Frm 00412 Fmt 8010 Sfmt 8010 Y:\SGML\200013T.XXX 200013T



413

Food and Nutrition Service, USDA § 247.21

(1) Examine, prior to and during 
hearing, the documents and records 
presented to support the decision under 
appeal; (2) be assisted or represented by 
an attorney or other persons; (3) bring 
witnesses; (4) advance arguments with-
out undue interference; (5) question or 
refute any testimony or evidence, in-
cluding an opportunity to confront and 
cross-examine adverse witnesses; and 
(6) submit evidence to establish all per-
tinent facts and circumstances in the 
case. 

(j) Hearing decisions. (1) Decisions of 
the hearing official shall comply with 
Federal law or regulations and shall be 
based on facts in the hearing record. 
The verbatim transcript or recording of 
testimony and exhibits, or an official 
report containing the substance of 
what transpired at the hearing, to-
gether with all papers and requests 
filed in the proceeding shall constitute 
the exclusive record for a final decision 
by the hearing official. This record 
shall be retained in accordance with 
§ 247.13. This record shall also be avail-
able, for copying and inspection, to the 
appellant or representative at any rea-
sonable time. 

(2) A decision by the hearing official 
shall be binding on the local agency 
and shall summarize the facts of the 
case, specify the reasons for the deci-
sion, and identify the supporting evi-
dence and the pertinent regulations. 
The decision shall become a part of the 
record. 

(3) Within 45 days of the request for 
the hearing, the applicant or represent-
ative shall be notified in writing of the 
decision and the reasons for the deci-
sion in accordance with paragraph (j)(2) 
of this section. Also, if the decision is 
in the favor of the applicant and bene-
fits were denied, benefits shall begin 
within this 45-day time period. If the 
decision is in favor of the agency, as 
soon as administratively feasible any 
continued benefits shall be terminated 
as decided by the hearing official. 

(4) All State and local agency hearing 
records and decisions shall be available 
for public inspection and copying, sub-
ject to the disclosure safeguards pro-
vided in § 247.22(d), and provided the 
names and addresses of participants 
and other members of the public are 
kept confidential. 

(k) Judicial review. If a State level de-
cision upholds the agency action, the 
State agency shall explain any avail-
able State review of the decision and 
any State rehearing process. If neither 
are available or have been exhausted, 
the State agency shall explain the 
right to pursue judicial review of the 
decision. 

(Approved by the Office of Management and 
Budget under control number 0584–0063) 

(44 U.S.C. 3506) 

[46 FR 6341, Jan. 21, 1981, as amended at 47 
FR 746, Jan. 7, 1982]

§ 247.21 Management evaluation and 
reviews. 

(a) General. FNS and each State agen-
cy shall establish a management eval-
uation system in order to assess the ac-
complishment of Program objectives as 
provided under these regulations, the 
State Plan, and the written agreement 
with the Department. FNS will provide 
assistance to States in discharging this 
responsibility, and will establish stand-
ards and procedures to determine how 
well the objectives of this part are 
being accomplished. 

(b) Responsibilities of FNS. FNS shall 
establish evaluation procedures to de-
termine whether State agencies carry 
out the purposes and provisions of this 
part, the State Plan, and the written 
agreement with the Department. As a 
part of the evaluation procedure, FNS 
shall review audits performed by the 
State agency to ensure that the Pro-
gram at both the State and local levels 
has been included in audit examina-
tions at a reasonable frequency. These 
evaluations shall include a review of 
each State agency, including on-site 
reviews of selected local agencies. 
These evaluations will measure the 
State agency’s progress toward meet-
ing the objective outlined in its State 
Plan and compliance with these regula-
tions. 

(c) Responsibilities of State agencies. 
The State agency is responsible for 
meeting the following requirements: 

(1) The State agency shall establish 
evaluation and review procedures and 
document the results of such proce-
dures. The procedures shall include, 
but not be limited to: 
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