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and unemployed persons, as compared 
to national statistics. Each State’s 
share of commodities and funds shall 
be based 60 percent on the number of 
persons in households within the State 
having incomes below the poverty level 
and 40 percent on the number of unem-
ployed persons within the State. The 
surplus commodities will be allocated 
to States on the basis of their weight 
(pounds), and the commodities pur-
chased under section 214 of the Emer-
gency Food Assistance Act of 1983 will 
be allocated on the basis of their value 
(dollars). In instances in which a State 
determines that it will not accept the 
full amount of its allocation of com-
modities purchased under section 214 of 
the Emergency Food Assistance Act of 
1983, the Department will reallocate 
the commodities to other States on the 
basis of the same formula used for the 
initial allocation. 

(i) State agency means the State gov-
ernment unit designated by the Gov-
ernor or other appropriate State execu-
tive authority which has entered into 
an agreement with the United States 
Department of Agriculture under 
§ 251.2(c). 

(j) Soup kitchen means a public or 
charitable institution that, as an inte-
gral part of the normal activities of the 
institution, maintains an established 
feeding operation to provide food to 
needy homeless persons on a regular 
basis. 

(k) Value of commodities distributed 
means the Department’s cost of acquir-
ing commodities for distribution under 
this part. 

[64 FR 72903, Dec. 29, 1999]

§ 251.4 Availability of commodities. 
(a) General. The Department shall 

make commodities available for dis-
tribution and use in accordance with 
the provisions of this part and also in 
accordance with the terms and condi-
tions of part 250 of this chapter to the 
extent that the part 250 terms and con-
ditions are not inconsistent with this 
part. 

(b) Displacement. State agencies shall 
require that eligible recipient agencies 
receiving commodities under this part 
shall not diminish their normal ex-
penditures for food because of receipt 
of commodities. Additionally, the Sec-

retary shall withhold commodities 
from distribution if it is determined 
that the commodities would substitute 
for the same or a similar product that 
would otherwise be purchased in the 
market. 

(c) Allocations. (1) Allocations of com-
modities shall be made to State agen-
cies on the basis of the formula defined 
in § 251.3(h). 

(2) FNS shall promptly notify State 
agencies regarding their allocation of 
commodities to be made available 
under this part. 

(3) State agencies shall notify the ap-
propriate FNSRO of the amount of the 
commodities they will accept not later 
than 30 days prior to the beginning of 
the shipping period. 

(d) Quantities requested. State agen-
cies shall: 

(1) Request commodities only in 
quantities which can be utilized with-
out waste in providing food assistance 
to needy persons under this part; 

(2) Ensure that no eligible recipient 
agency receives commodities in excess 
of anticipated use, based on inventory 
records and controls, or in excess of its 
ability to accept and store such com-
modities; and 

(e) Initial processing and packaging. 
The Department will furnish commod-
ities to be distributed to institutions 
and to needy persons in households in 
forms and units suitable for institu-
tional and home use. 

(f) Bulk processing by States. Commod-
ities may be made available to a State 
agency or, at the direction of the State 
agency, directly to private companies 
for processing bulk commodities for 
use by eligible recipient agencies. 

(1) The Department will reimburse 
the State agency at the current flat 
rate for such processing. 

(2) Minimum yields and product spec-
ifications established by the Depart-
ment shall be met by the processor. 

(3) The State shall require the proc-
essor to meet State and local health 
standards. 

(4) The external shipping containers 
of processed products shall be clearly 
labeled ‘‘Donated by the U.S. Depart-
ment of Agriculture—Not to be Sold or 
Exchanged’’. Internal packaging shall 
be clearly marked ‘‘Donated by the 
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U.S. Department of Agriculture—Proc-
essed Under Agreement with the State 
of lll.’’ FNS may grant waivers to 
the internal label requirement if the 
enforcement of this requirement pre-
cludes a State’s participation in the 
program, or in cases where other proc-
essors are not available who are able to 
meet the labeling requirement within 
the allowed reimbursement. 

(5) Processors and State agencies 
shall also meet the basic minimum re-
quirements of § 250.30. 

(g) Availability and control of donated 
commodities. Donated commodities will 
be made available to State agencies 
only for distribution and use in accord-
ance with this part. Except as other-
wise provided in paragraph (f) of this 
section, donated commodities not so 
distributed or used for any reason may 
not be sold, exchanged, or otherwise 
disposed of without the approval of the 
Department. However, donated com-
modities made available under section 
32 of Pub. L. 74–320 (7 U.S.C. 612c) may 
be transferred by eligible recipient 
agencies receiving commodities under 
this part, or recipient agencies, as de-
fined in § 250.3 of this chapter, to any 
other eligible recipient agency or re-
cipient agency which agrees to use 
such donated foods to provide without 
cost or waste, nutrition assistance to 
individuals in low-income groups. Such 
transfers will be effected only with 
prior authorization by the appropriate 
State agency and must be documented. 
Such documentation shall be main-
tained in accordance with § 251.10(a) of 
this part and § 250.16 of this chapter by 
the distributing agency and the State 
agency responsible for administering 
TEFAP and made available for review 
upon request. 

(h) Distribution to eligible recipient 
agencies—priority system and advisory 
boards. (1) State agencies must dis-
tribute commodities made available 
under this part to eligible recipient 
agencies in accordance with the fol-
lowing priorities: 

(i) First priority. When a State agency 
cannot meet all eligible recipient agen-
cies’ requests for TEFAP commodities, 
the State agency must give priority in 
the distribution of such commodities 
to emergency feeding organizations as 
defined under § 251.3(e). A State agency 

may, at its discretion, concentrate 
commodity resources upon a certain 
type or types of such organizations, to 
the exclusion of others. 

(ii) Second priority. After a State 
agency has distributed TEFAP com-
modities sufficient to meet the needs 
of all emergency feeding organizations, 
the State agency must distribute any 
remaining program commodities to 
other eligible recipient agencies which 
serve needy people, but do not relieve 
situations of emergency and distress. A 
State agency may, at its discretion, 
concentrate commodity resources upon 
a certain type or types of such organi-
zations, to the exclusion of others. 

(2) Delegation. When a State agency 
has delegated to an eligible recipient 
agency the authority to select other el-
igible recipient agencies, the eligible 
recipient agency exercising this au-
thority must ensure that any TEFAP 
commodities are distributed in accord-
ance with the priority system set forth 
in paragraphs (h)(1)(i) and (h)(1)(ii) of 
this section. State agencies and eligi-
ble recipient agencies will be deemed 
to be in compliance with the priority 
system when eligible recipient agencies 
distribute TEFAP commodities to 
meet the needs of all emergency feed-
ing organizations under their jurisdic-
tion prior to making commodities 
available to eligible recipient agencies 
which are not emergency feeding orga-
nizations. 

(3) Existing networks. Subject to the 
constraints of paragraphs (h)(1)(i) and 
(h)(1)(ii) of this section, State agencies 
may give priority in the distribution of 
TEFAP commodities to existing food 
bank networks and other organizations 
whose ongoing primary function is to 
facilitate the distribution of food to 
low-income households, including food 
from sources other than the Depart-
ment. 

(4) State advisory boards. Each State 
agency receiving TEFAP commodities 
is encouraged to establish a State advi-
sory board representing all types of en-
tities in the State, both public and pri-
vate, interested in the distribution of 
such commodities. Such advisory 
boards can provide valuable advice on 
how resources should be allocated 
among various eligible outlet types, 
what areas have the greatest need for 
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food assistance, and other important 
issues that will help States to use their 
program resources in the most efficient 
and effective manner possible. A State 
agency may expend TEFAP adminis-
trative funds to support the activities 
of an advisory board in accordance 
with § 251.8 of this part. 

(i) Distribution of non-USDA foods. El-
igible recipient agencies may incor-
porate the distribution of foods which 
have been donated by charitable orga-
nizations or other entities with the dis-
tribution of USDA-donated commod-
ities or distribute them separately. 

(j) Interstate cooperation. State agen-
cies may enter into interagency coop-
erative agreements to provide jointly 
or to transfer commodities to an eligi-
ble recipient agency that has signed an 
agreement with the respective State 
agencies when such organization serves 
needy persons in a contiguous area 
which crosses States’ borders. 

(k) Distribution in rural areas. State 
agencies shall encourage eligible re-
cipient agencies to implement or ex-
pand commodity distribution activities 
to relieve situations of emergency and 
distress through the provision of com-
modities to needy households in rural 
areas of the State. 

(l) Commodity losses. (1) The State 
agency shall be responsible for the loss 
of commodities: 

(i) When the loss arises from the 
State agency’s improper distribution 
or use of any commodities or failure to 
provide proper storage, care, or han-
dling; and 

(ii) When the State agency fails to 
pursue claims arising in its favor, fails 
to provide for the rights to assert such 
claims, or fails to require its eligible 
recipient agencies to provide for such 
rights. 
Except as provided in paragraph (l)(4) 
of this section, the State agency shall 
begin claims action immediately upon 
receipt of information concerning the 
improper distribution, loss of or dam-
age to commodities, and shall make a 
claim determination within 30 days of 
the receipt of information, as described 
in further detail in FNS Instruction 
410–1, Non-Audit Claims—Food Distribu-
tion. The funds received from the col-
lection of claims shall be returned to 
FNS. In instances in which it has been 

determined by the Department that 
the collection of funds will have a sig-
nificant adverse effect on the operation 
of the program, the Department may 
permit in-kind replacement of the do-
nated foods in lieu of payment to FNS. 
Replacement in kind will only be per-
mitted under such terms and condi-
tions as agreed to by the Secretary. 

(2) If the State agency itself causes 
the loss of commodities and the value 
exceeds $250, the State agency shall im-
mediately transmit the claim deter-
mination to the FNS Regional Office, 
fully documented as to facts and find-
ings. Except as provided in paragraph 
(l)(4) of this section, if the State agen-
cy itself causes the loss of commod-
ities, and the value does not exceed 
$250, the State agency shall imme-
diately return funds equal to the claim 
amount to FNS. 

(3) If the State agency determines 
that a claim exists against an eligible 
recipient agency, warehouseman, car-
rier or any other entity and the value 
of the lost commodities exceeds $2500, 
the State agency shall immediately 
transmit the claim determination to 
the appropriate FNS Regional Office, 
fully documented as to facts and find-
ings. If FNS determines from its review 
of the claim determination that a 
claim exists, the State agency shall 
make demand for restitution upon the 
entity liable immediately upon receipt 
of notice from the FNS Regional Of-
fice. Except as provided in paragraph 
(l)(4) of this section, if the State agen-
cy determines that a claim exists in 
favor of the State agency against an el-
igible recipient agency, warehouseman, 
carrier or any other entity and the 
value of the lost commodities does not 
exceed $2500, the State agency shall im-
mediately proceed to collect the claim. 

(4) No claim determination shall be 
required where the value of the lost 
commodities is $100 or less. However, 
no such claim shall be disregarded 
where: 

(i) There is evidence of fraud or a vio-
lation of Federal, State or local crimi-
nal law; or 

(ii) Program operations would be ad-
versely affected. 

(5) The State agency shall maintain 
records and substantiating documents, 
on all claims actions and adjustments 
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including documentation of those cases 
in which no claim was asserted because 
of the minimal amount involved. 

(6) In making final claim determina-
tions for commodity losses incurred by 
eligible recipient agencies when there 
is no evidence of fraud or negligence, 
State agencies and FNS Regional Of-
fices, as applicable, shall consider the 
special needs and circumstances of the 
eligible recipient agencies, and adjust 
the claim and/or conditions for claim 
collection as appropriate. These special 
needs and circumstances include but 
are not limited to the eligible recipient 
agency’s use of volunteers and limited 
financial resources and the effect of 
the claim on the organization’s ability 
to meet the food needs of low-income 
populations. 

(Approved by the Office of Management and 
Budget under control number 0584–0313 and 
0584–0341) 

[51 FR 12823, Apr. 16, 1986, as amended at 52 
FR 17933, May 13, 1987; 52 FR 42634, Nov. 6, 
1987; 59 FR 16974, Apr. 11, 1994; 64 FR 72904, 
Dec. 29, 1999]

§ 251.5 Eligibility determinations. 
(a) Criteria for determining eligibility of 

organizations. Prior to making com-
modities or administrative funds avail-
able, State agencies, or eligible recipi-
ent agencies to which the State agency 
has delegated responsibility for the dis-
tribution of TEFAP commodities or ad-
ministrative funds, must ensure that 
an organization applying for participa-
tion in the program meets the defini-
tion of an ‘‘eligible recipient agency’’ 
under § 251.3(d). In addition, applicant 
organizations must meet the following 
criteria: 

(1) Agencies distributing to households. 
Organizations distributing commod-
ities to households for home consump-
tion must limit the distribution of 
commodities provided under this part 
to those households which meet the eli-
gibility criteria established by the 
State agency in accordance with para-
graph (b) of this section. 

(2) Agencies providing prepared meals. 
Organizations providing prepared 
meals must demonstrate, to the satis-
faction of the State agency, or eligible 
recipient agency to which they have 
applied for the receipt of commodities 
or administrative funds, that they 

serve predominantly needy persons. 
State agencies may establish a higher 
standard than ‘‘predominantly’’ and 
may determine whether organizations 
meet the applicable standard by con-
sidering socioeconomic data of the area 
in which the organization is located, or 
from which it draws its clientele. State 
agencies may not, however, require or-
ganizations to employ a means test to 
determine that recipients are needy, or 
to keep records solely for the purpose 
of demonstrating that its recipients 
are needy. 

(3) Tax-exempt status. Private organi-
zations must— 

(i) Be currently operating another 
Federal program requiring tax-exempt 
status under the Internal Revenue 
Code (IRC), or 

(ii) Possess documentation from the 
Internal Revenue Service (IRS) recog-
nizing tax-exempt status under the 
IRC, or 

(iii) If not in possession of such docu-
mentation, be automatically tax ex-
empt as ‘‘organized or operated exclu-
sively for religious purposes’’ under the 
IRC, or 

(iv) If not in possession of such docu-
mentation, but required to file an ap-
plication under the IRC to obtain tax-
exempt status, have made application 
for recognition of such status and be 
moving toward compliance with the re-
quirements for recognition of tax-ex-
empt status. If the IRS denies a par-
ticipating organization’s application 
for recognition of tax-exempt status, 
the organization must immediately no-
tify the State agency or the eligible re-
cipient agency, whichever is appro-
priate, of such denial, and that agency 
will terminate the organization’s 
agreement and participation imme-
diately upon receipt of such notifica-
tion. If documentation of IRS recogni-
tion of tax-exempt status has not been 
obtained and forwarded to the appro-
priate agency within 180 days of the ef-
fective date of the organization’s ap-
proval for participation in TEFAP, the 
State agency or eligible recipient agen-
cy must terminate the organization’s 
participation until such time as rec-
ognition of tax-exempt status is actu-
ally obtained, except that the State 
agency or eligible recipient agency 
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