§614.5

§614.5 Decisions not subject to appeal.

The following are examples of deci-
sions which are not appealable:

(a) General program requirements
that apply to all participants;

(b) Science-based formulas and cri-
teria;

(c) Procedural decisions relating to
administration of the programs; and

(d) Denials of assistance due to lack
of funds or authority.

Subpart B—Appeals of Technical
Determinations Related to the
Conservation Title (Title Xll) of
the Food Security Act of 1985,
as Amended

§614.100 Applicability.

The provisions of this subpart set
forth the procedures under which a
landowner or program participant may
seek mediation of a preliminary tech-
nical determination or appeal from
technical determinations made by
NRCS officials on or after January 16,
1996 regarding technical determina-
tions within the following programs:

(1) Highly Erodible Land Conserva-
tion;

(2) Wetland Conservation, including
wetland technical determinations
made by NRCS officials not related to
a request for USDA program benefits;

(3) Conservation Reserve Program;

(4) Wetlands Reserve Program;

(5) Agricultural Water Quality Incen-
tives Program; and

(6) Environmental
gram.

Easement Pro-

§614.101 Notice of preliminary tech-
nical determinations.

(a) All preliminary technical deter-
minations related to programs pro-
vided for in §614.100 shall be in writing
and shall inform the landowner or pro-
gram participant of the following:

(1) The preliminary technical deter-
mination will become final after 30
days if the landowner or program par-
ticipant does not arrange with the des-
ignated conservationist for either or
both of the following options:

(i) A field visit to the site to gather
additional information and to discuss
the facts concerning the preliminary
technical determination, together
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with, at the option of the conservation
district, a district representative; and

(ii) Mediation.

(2) Once the technical determination
is final, the landowner or program par-
ticipant may appeal the technical de-
termination to the FSA county or area
committee pursuant to 7 CFR part 780.
Landowners or program participants
wishing to appeal must exhaust any
available appeal procedures through
the FSA county committee prior to ap-
pealing to NAD. Judicial review is
available only as specified in 7 CFR
part 11.

(b) The document containing the pre-
liminary technical determination shall
be mailed or hand delivered to the
landowner or program participant.

§614.102 Mediation of preliminary
technical determinations.

(a)(1) Any dispute with respect to a
preliminary technical determination
related to the programs provided in
§614.100 shall, at the request of the
landowner or program participant, be
mediated:

(i) Through certified individuals in
those States where a State mediation
program certified by the United States
Department of Agriculture (USDA) has
been established. Conservation district
officials in certified State Mediation
Program States may become certified
by the State and utilized for medi-
ation, if they choose to participate.

(ii) In States with no certified medi-
ation program in effect, through medi-
ation by a qualified representative of a
local conservation district, if a local
conservation district chooses to par-
ticipate. Upon mutual agreement of
the parties, other individuals may
serve as mediators.

(2) Upon receiving a request for medi-
ation, NRCS shall notify other USDA
and Federal agencies, as appropriate.

(b) The parties shall have not more
than 30 days to reach an agreement fol-
lowing a mediation session. The medi-
ator shall notify the designated con-
servationist in writing at the end of
this period whether the parties reached
an agreement. Any agreement reached
during, or as a result of, the mediation
process shall conform to the statutory,
regulatory, and manual provisions gov-
erning the program.
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