
153

Rural Utilities Service, USDA § 1717.615 

for the maintenance of the electric sys-
tem is required only if such contracts 
cover all or substantially all of the 
electric system. 

(e) Other contracts. [Reserved]

§ 1717.609 RUS approval of general 
manager. 

(a) If a borrower’s mortgage or loan 
contract grants RUS the unconditioned 
right to approve the employment and/
or the employment contract of the gen-
eral manager of the borrower’s system, 
such approval is hereby granted pro-
vided that the borrower is in compli-
ance with all provisions of its loan doc-
uments and any other agreements with 
RUS. 

(b) If a borrower is in default with re-
spect to any provision of its loan docu-
ments or any other agreement with 
RUS: 

(1) Such borrower, if directed in writ-
ing by RUS, shall replace its general 
manager within 30 days after the date 
of such written notice; and 

(2) Such borrower shall not hire a 
general manager without prior written 
approval by RUS.

§ 1717.610 RUS approval of compensa-
tion of the board of directors. 

If a borrower’s mortgage or loan con-
tract requires the borrower to obtain 
approval from RUS for compensation 
provided to members of the borrower’s 
board of directors, such requirement is 
hereby waived.

§ 1717.611 RUS approval of expendi-
tures for legal, accounting, engi-
neering, and supervisory services. 

(a) If a borrower’s mortgage or loan 
contract requires the borrower to ob-
tain approval from RUS before incur-
ring expenses for legal, accounting, su-
pervisory (other than for the manage-
ment and operation of the borrower’s 
electric system, see § 1717.608(d)), or 
other similar services, such approval is 
hereby granted. However, while ex-
penditures for accounting do not re-
quire RUS approval, the selection of a 
certified public accountant by the bor-
rower to prepare audited reports re-
quired by RUS remains subject to RUS 
approval. 

(b) If a borrower’s mortgage or loan 
contract requires the borrower to ob-

tain approval from RUS before incur-
ring expenses for engineering services, 
such approval is hereby granted if such 
services will not be financed by RUS. 
Approval requirements with respect to 
engineering services financed by RUS 
are set forth in other RUS regulations.

§ 1717.612 RUS approval of borrower’s 
bank or other depository. 

If a borrower’s mortgage or loan con-
tract gives RUS the authority to ap-
prove the bank or other depositories 
used by the borrower, such approval is 
hereby granted. However, without the 
prior written approval of RUS, a bor-
rower shall not deposit funds from 
loans made or guaranteed by RUS in 
any bank or other depository that is 
not insured by the Federal Deposit In-
surance Corporation or other Federal 
agency acceptable to RUS, or in any 
account not so insured.

§ 1717.613 RUS approval of data proc-
essing and system control equip-
ment. 

If a borrower’s mortgage or loan con-
tract requires the borrower to obtain 
approval from RUS before purchasing 
data processing equipment or system 
control equipment, such approval is 
hereby granted if the equipment will 
not be financed by RUS.

§ 1717.614 Notification of rate changes. 
If a distribution borrower is required 

by its loan documents to notify RUS in 
writing of proposed changes in electric 
rates more than 30 days prior to the ef-
fective date of such rates, the required 
notification period shall be 30 days. 
Moreover, such notification shall be re-
quired only upon the request of RUS.

§ 1717.615 Consolidations and mergers. 
A distribution or power supply bor-

rower may without the prior approval 
of RUS, consolidate or merge with any 
other corporation or convey or transfer 
the mortgaged property substantially 
as an entirety if the following condi-
tions are met: 

(a) Such consolidation, merger, con-
veyance or transfer shall be on such 
terms as shall fully preserve the lien 
and security of the RUS mortgage and 
the rights and powers of the mortga-
gees; 
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(b) The entity formed by such con-
solidation or with which the borrower 
is merged or the corporation which ac-
quires by conveyance or transfer the 
mortgaged property substantially as an 
entirety shall execute and deliver to 
the mortgagees a mortgage supple-
mental in recordable form and con-
taining an assumption by such suc-
cessor entity of the due and punctual 
payment of the principal of and inter-
est on all of the outstanding notes and 
the performance and observance of 
every covenant and condition of the 
mortgage; 

(c) Immediately after giving effect to 
such transaction, no default under the 
mortgage shall have occurred and be 
continuing; 

(d) The borrower shall have delivered 
to the mortgagees a certificate of its 
general manager or other officer, in 
form and substance satisfactory to 
each of the mortgagees, which shall 
state that such consolidation, merger, 
conveyance or transfer and such sup-
plemental mortgage comply with this 
section and that all conditions prece-
dent herein provided for relating to 
such transaction have been complied 
with; 

(e) The borrower shall have delivered 
to the mortgagees an opinion of coun-
sel in form and substance satisfactory 
to each of the mortgagees; and 

(f) The entity formed by such consoli-
dation or with which the borrower is 
merged or the corporation which ac-
quires by conveyance or transfer the 
mortgaged property substantially as an 
entirety shall be an entity having: 

(1) Equity equal to at least 27% of its 
total assets on a pro forma basis after 
giving effect to such transaction; 

(2) A pro forma TIER of not less than 
1.25 and a pro forma DSC of not less 
than 1.25 for each of the two preceding 
calendar years; 

(3) Net utility plant equal to or 
greater than 1.0 times its total long-
term debt on a pro forma basis. 

[60 FR 67405, Dec. 29, 1995, as amended at 65 
FR 51748, Aug. 25, 2000; 67 FR 70153, Nov. 21, 
2002]

§ 1717.616 Sale, lease, or transfer of 
capital assets. 

A distribution borrower may without 
the prior approval of RUS sell, lease, or 

transfer any capital asset if the fol-
lowing conditions are met: 

(a) The borrower is not in default; 
(b) In the most recent year for which 

data are available, the borrower 
achieved a TIER of at least 1.25, DSC of 
at least 1.25, OTIER of at least 1.1, and 
ODSC of at least 1.1 in each case based 
on the average or the best 2 out of the 
3 most recent years; 

(c) The sale, lease, or transfer of as-
sets will not reduce the borrower’s ex-
isting or future requirements for en-
ergy or capacity being furnished to the 
borrower under any wholesale power 
contract which has been pledged as se-
curity to the government; 

(d) Fair market value is obtained for 
the assets; 

(e) The aggregate value of assets 
sold, leased, or transferred in any 12-
month period is less than 10 percent of 
the borrower’s net utility plant prior 
to the transaction; 

(f) The proceeds of such sale, lease, or 
transfer, less ordinary and reasonable 
expenses incident to such transaction, 
are immediately: 

(1) Applied as a prepayment of all 
notes secured under the mortgage 
equally and ratably; 

(2) In the case of dispositions of 
equipment, materials or scrap, applied 
to the purchase of other property use-
ful in the borrower’s utility business; 
or 

(3) Applied to the acquisition of con-
struction of utility plant. 

[60 FR 67405, Dec. 29, 1995, as amended at 65 
FR 51748, Aug. 25, 2000]

§ 1717.617 Limitations on distribu-
tions. 

If a distribution or power supply bor-
rower is required by its loan documents 
to obtain prior approval from RUS be-
fore declaring or paying any dividends, 
paying or determining to pay any pa-
tronage refunds, or retiring any pa-
tronage capital, or making any other 
cash distributions, such approval is 
hereby given if the following condi-
tions are met: 

(a) After giving effect to the distribu-
tion, the borrower’s equity will be 
greater than or equal to 30 percent of 
its total assets; 
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