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(b) The entity formed by such con-
solidation or with which the borrower
is merged or the corporation which ac-
quires by conveyance or transfer the
mortgaged property substantially as an
entirety shall execute and deliver to
the mortgagees a mortgage supple-
mental in recordable form and con-
taining an assumption by such suc-
cessor entity of the due and punctual
payment of the principal of and inter-
est on all of the outstanding notes and
the performance and observance of
every covenant and condition of the
mortgage;

(c) Immediately after giving effect to
such transaction, no default under the
mortgage shall have occurred and be
continuing;

(d) The borrower shall have delivered
to the mortgagees a certificate of its
general manager or other officer, in
form and substance satisfactory to
each of the mortgagees, which shall
state that such consolidation, merger,
conveyance or transfer and such sup-
plemental mortgage comply with this
section and that all conditions prece-
dent herein provided for relating to
such transaction have been complied
with;

(e) The borrower shall have delivered
to the mortgagees an opinion of coun-
sel in form and substance satisfactory
to each of the mortgagees; and

(f) The entity formed by such consoli-
dation or with which the borrower is
merged or the corporation which ac-
quires by conveyance or transfer the
mortgaged property substantially as an
entirety shall be an entity having:

(1) Equity equal to at least 27% of its
total assets on a pro forma basis after
giving effect to such transaction;

(2) A pro forma TIER of not less than
1.25 and a pro forma DSC of not less
than 1.25 for each of the two preceding
calendar years;

(3) Net utility plant equal to or
greater than 1.0 times its total long-
term debt on a pro forma basis.

[60 FR 67405, Dec. 29, 1995, as amended at 65
FR 51748, Aug. 25, 2000; 67 FR 70153, Nov. 21,
2002]

§1717.616 Sale, lease, or transfer of
capital assets.

A distribution borrower may without
the prior approval of RUS sell, lease, or
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transfer any capital asset if the fol-
lowing conditions are met:

(a) The borrower is not in default;

(b) In the most recent year for which
data are available, the borrower
achieved a TIER of at least 1.25, DSC of
at least 1.25, OTIER of at least 1.1, and
ODSC of at least 1.1 in each case based
on the average or the best 2 out of the
3 most recent years;

(c) The sale, lease, or transfer of as-
sets will not reduce the borrower’s ex-
isting or future requirements for en-
ergy or capacity being furnished to the
borrower under any wholesale power
contract which has been pledged as se-
curity to the government;

(d) Fair market value is obtained for
the assets;

(e) The aggregate value of assets
sold, leased, or transferred in any 12-
month period is less than 10 percent of
the borrower’s net utility plant prior
to the transaction;

(f) The proceeds of such sale, lease, or
transfer, less ordinary and reasonable
expenses incident to such transaction,
are immediately:

(1) Applied as a prepayment of all
notes secured under the mortgage
equally and ratably;

(2) In the case of dispositions of
equipment, materials or scrap, applied
to the purchase of other property use-
ful in the borrower’s utility business;
or

(3) Applied to the acquisition of con-
struction of utility plant.

[60 FR 67405, Dec. 29, 1995, as amended at 65
FR 51748, Aug. 25, 2000]

§1717.617 Limitations on
tions.

distribu-

If a distribution or power supply bor-
rower is required by its loan documents
to obtain prior approval from RUS be-
fore declaring or paying any dividends,
paying or determining to pay any pa-
tronage refunds, or retiring any bpa-
tronage capital, or making any other
cash distributions, such approval is
hereby given if the following condi-
tions are met:

(a) After giving effect to the distribu-
tion, the borrower’s equity will be
greater than or equal to 30 percent of
its total assets;
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