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(b) The borrower is current on all
payments due on all notes secured
under the mortgage;

(c) The borrower is not otherwise in
default under its loan documents; and

(d) After giving effect to the distribu-
tion, the borrower’s current and ac-
crued assets will be not less than its
current and accrued liabilities.

Subpart N—Investments, Loans,
and Guarantees by Electric
Borrowers

AUTHORITY: 7 U.S.C. 901-950b; Pub.L. 103-
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.); Title
I, Subtitle D, Pub.L. 100-203, 101 Stat. 1330.

SOURCE: 60 FR 48877, Sept. 21, 1995, unless
otherwise noted.

§1717.650 Purpose.

This subpart sets forth general regu-
lations for implementing and inter-
preting provisions of the RUS mort-
gage and loan contract regarding in-
vestments, loans, and guarantees made
by electric borrowers, as well as the
provisions of the Rural Electrification
Act of 1936, as amended, including sec-
tion 312 (7 U.S.C. 901 et seq.) (RE Act),
permitting, in certain circumstances,
that electric borrowers under the RE
Act may, without restriction or prior
approval of the Administrator of the
Rural Utilities Service (RUS), invest
their own funds and make loans or
guarantees.

§1717.651 General.

(a) Policy. RUS electric borrowers are
encouraged to utilize their own funds
to participate in the economic develop-
ment of rural areas, provided that such
activity does not in any way put gov-
ernment funds at risk or impair a bor-
rower’s ability to repay its indebted-
ness to RUS and other lenders. In con-
sidering whether to make loans, invest-
ments, or guarantees, borrowers are ex-
pected to act in accordance with pru-
dent business practices and in con-
formity with the laws of the jurisdic-
tions in which they serve. RUS as-
sumes that borrowers will use the lati-
tude afforded them by section 312 of
the RE Act primarily to make needed
investments in rural community infra-
structure projects (such as water and
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waste systems, garbage collection serv-
ices, etc.) and in job creation activities
(such as providing technical, financial,
and managerial assistance) and other
activities to promote business develop-
ment and economic diversification in
rural communities. Nonetheless, RUS
believes that borrowers should con-
tinue to give primary consideration to
safety and liquidity in the manage-
ment of their funds.

(b) Applicability of this subpart. This
subpart applies to all distribution and
power supply borrowers regardless of
when their loan contract or mortgage
was executed.

§1717.652 Definitions.

As used in this subpart:

Borrower means any organization
that has an outstanding loan made or
guaranteed by RUS for rural elec-
trification.

Cash-construction fund-trustee account
means the account described in the
Uniform System of Accounts as one to
which funds are deposited for financing
the construction or purchase of electric
facilities.

Distribution borrower means a Dis-
tribution Borrower as defined in 7 CFR
1710.2.

Electric system means all of the bor-
rower’s interests in all electric produc-
tion, transmission, distribution, con-
servation, load management, general
plant and other related facilities,
equipment or property and in any
mine, well, pipeline, plant, structure or
other facility for the development, pro-
duction, manufacture, storage, fabrica-
tion or processing of fossil, nuclear, or
other fuel or in any facility or rights
with respect to the supply of water, in
each case for use, in whole or in major
part, in any of the borrower’s gener-
ating plants, including any interest or
participation of the borrower in any
such facilities or any rights to the out-
put or capacity thereof, together with
all lands, easements, rights-of-way,
other works, property, structures, con-
tract rights and other tangible and in-
tangible assets of the borrower in each
case used or useful in such electric sys-
tem.

Equity means the Margins and Equi-
ties of the borrower as defined in the
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Uniform System of Accounts, less regu-
latory created assets.

Guarantee means to undertake collat-
erally to answer for the payment of an-
other’s debt or the performance of an-
other’s duty, liability, or obligation,
including, without limitation, the obli-
gations of subsidiaries. Some examples
of such guarantees include guarantees
of payment or collection on a note or
other debt instrument (assuring re-
turns on investments); issuing perform-
ance bonds or completion bonds; or co-
signing leases or other obligations of
third parties.

Invest means to commit money in
order to earn a financial return on as-
sets, including, without limitation, all
investments properly recorded on the
borrower’s books and records in invest-
ment accounts as those accounts are
used in the Uniform System of Ac-
counts for RUS Borrowers. Borrowers
may submit any proposed transaction
to RUS for an interpretation of wheth-
er the action is an investment for the
purposes of this definition.

Make loans means to lend out money
for temporary use on condition of re-
payment, usually with interest.

Mortgaged property means any asset
of the borrower which is pledged in the
RUS mortgage.

Natural gas distribution system means
any system of community infrastruc-
ture that distributes natural gas and
whose services are available by design
to all or a substantial portion of the
members of the community.

Operating DSC means Operating Debt
Service Coverage (ODSC) of the bor-
rower’s electric system calculated as:

A+B+C
D

ODSC =

where:

All amounts are for the same year and are
based on the RUS system of accounts;

A=Depreciation and Amortization Expense of
the electric system;

B=Interest on Long-term Debt of the electric
system, except that Interest on Long-term
Debt shall be increased by ¥ of the
amount, if any, by which the rentals of Re-
stricted Property of the electric system ex-
ceed 2 percent of Total Margins and Equi-
ties;

C=Patronage Capital & Operating Margins of
the electric system (distribution bor-
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rowers) or Operating Margins of the elec-
tric system (power supply borrowers); and

D=Debt Service Billed (RUS + other) which
equals all interest and principal billed or
billable during the calendar year for long-
term debt of the electric system plus %5 of
the amount, if any, by which the rentals of
Restricted Property of the electric system
exceed 2 percent of Total Margins and Eq-
uities. Unless otherwise indicated, all
terms used in defining ODSC and OTIER
are as defined in RUS Bulletin 1717B-2 In-
structions for the Preparation of the Fi-
nancial and Statistical Report for Electric
Distribution Borrowers, and RUS Bulletin
1717B-3 Instructions for the Preparation of
the Operating Report for Power Supply
Borrowers and for Distribution Borrowers
with Generating Facilities, or the succes-
sors to these bulletins.

Operating TIER means Operating
Times Interest Earned Ratio (OTIER)
of the borrower’s electric system cal-
culated as:

A+B
OTIER=—
A
where:
All amounts are for the same year and are
based on the RUS system of accounts;
A=Interest on Long-term Debt of the electric
system, except that Interest on Long-term
Debt shall be increased by 1/3 of the
amount, if any, by which the rentals of Re-
stricted Property of the electric system ex-
ceed 2 percent of Total Margins and Equi-
ties; and
B=Patronage Capital & Operating Margins of
the electric system (distribution bor-
rowers) or Operating Margins of the elec-
tric system (power supply borrowers).

Own funds means money belonging to
the borrower other than funds on de-
posit in the cash-construction fund-
trustee account.

Power supply borrower means a Power
Supply Borrower as defined in 7 CFR
1710.2.

Regulatory created assets means the
sum of the amounts properly record-
able in Account 182.2 TUnrecovered
Plant and Regulatory Study Costs, and
Account 182.3 Other Regulatory Assets
of the Uniform System of Accounts.

RUS means the Rural Utilities Serv-
ice, an agency of the U.S. Department
of Agriculture established pursuant to
Section 232 of the Federal Crop Insur-
ance Reform and Department of Agri-
culture Reorganization Act of 1994
(Pub. L. 103-354, 108 Stat. 3178, 7 U.S.C.
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6941 et seq.) and, for purposes of this
subpart, includes its predecessor, the
Rural Electrification Administration.

RUS loan contract means the loan
contract between the borrower and
RUS.

RUS mortgage means any and all in-
struments creating a lien on or secu-
rity interest in the borrower’s assets in
connection with loans or guarantees
under the RE Act.

Solid waste disposal system means any
system of community infrastructure
that provides collection and/or disposal
of solid waste and whose services are
available by design to all or a substan-
tial portion of the members of the com-
munity.

Subsidiary means a company which
is controlled by the borrower through
ownership of voting stock, and is fur-
ther defined in 7 CFR 1767.10.

Supplemental lender means a lender
that has provided a supplemental
source of financing that is secured by
the RUS mortgage.

Telecommunication and other electronic
communication system means any com-
munity infrastructure that provides
telecommunication or other electronic
communication services and whose
services are available by design to all
or a substantial portion of the mem-
bers of the community.

Total assets means the total assets of
the borrower as calculated according to
the Uniform System of Accounts, less
regulatory created assets.

Total utility plant means the sum of
the borrower’s Electric Plant Accounts
and Construction Work in Progress—
Electric Accounts, as such terms are
used in the Uniform System of Ac-
counts.

Uniform System of Accounts means the
system of accounts prescribed for RUS
borrowers in 7 CFR part 1767.

Water and waste disposal system means
any system of community infrastruc-
ture that supplies water and/or collects
and treats waste water and whose serv-
ices are available by design to all or a
substantial portion of the members of
the community.

§1717.653 Borrowers in default.

Any borrower not in compliance with
all provisions of its mortgage, loan
contract, or any other agreements with

§1717.654

RUS must, unless the borrower’s mort-
gage, loan contract, or other agree-
ment with RUS specifically provides
otherwise with respect to such a bor-
rower:

(a) Obtain prior written approval
from the Administrator to invest its
own funds or to make loans or guaran-
tees regardless of the aggregate
amount of such investments, loans, or
guarantees; and

(b) If requested by the Administrator,
restructure or reduce the amount of its
investments, loans, and guarantees to
a level determined by the Adminis-
trator, in his or her sole discretion, to
be in the financial interest of the gov-
ernment with respect to loan security
and/or repayment. If the borrower does
not so restructure or reduce its port-
folio within a reasonable period of time
determined by the Administrator,
which shall not exceed 12 months from
the date the borrower was notified of
the required action, then, upon written
notice from RUS, the borrower shall be
in default of its RUS loan contract and
mortgage.

§1717.654 Transactions below the 15
percent level.

(a) A borrower in compliance with all
provisions of its RUS mortgage, RUS
loan contract, and any other agree-
ments with RUS may, without prior
written approval of the Administrator,
invest its own funds or make loans or
guarantees not in excess of 15 percent
of its total utility plant without regard
to any provision contained in any RUS
mortgage or RUS loan contract to the
effect that the borrower must obtain
prior approval from RUS, provided,
however, that the borrower may not,
without the prior written approval of
the Administrator, make such invest-
ments, loans, and guarantees to ex-
tend, add to, or modify its electric sys-
tem. Moreover, funds necessary to
make timely payments of principal and
interest on loans secured by the RUS
mortgage remain subject to RUS con-
trols on borrower investments, loans
and guarantees.

(b) RUS will not consider requests
from borrowers to exclude investments,
loans, or guarantees made below the 15
percent level. (Categorical exclusions
are set forth in §1717.655.)

157



