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RUS borrowers. See §1726.300 for a list-
ing of these forms and how to obtain
them. The standard contract forms
shall be used by the borrowers in ac-
cordance with the provisions of this
part. RUS will give prior approval to
certain modifications to these forms
without changing the applicable re-
quirements for RUS approval. Such ap-
proved modifications are set forth in
this subpart. These are the only modi-
fications given prior RUS approval.

§1726.251 Prior approved contract
modification related to price esca-
lation on transmission equipment,
generation equipment, and genera-
tion construction contracts.

(a) General. Where the borrower en-
counters reluctance among manufac-
turers, suppliers, and contractors to
bid a firm price on transmission equip-
ment or generation equipment, mate-
rials or construction, modifications
may be made in the RUS standard form
of contracts. These modifications, if
applicable, may include, as an alter-
native to the standard form, provisions
for adjusting a base price either up-
ward or downward as determined by
changes in specified indexes between
the time of the bid and the time the
work is performed or materials are pro-
cured by the contractor for such work.
A large number of labor and materials
indexes are published monthly by the
Bureau of Labor Statistics (BLS). The
borrower (acting through its engineer,
if applicable) will select the indexes for
the particular item to be used in the
price adjustment clause. Suppliers’
corporate indexes may not be used.
Labor and materials indexes are re-
ported in the BLS’s monthly publica-
tions entitled ‘“‘Employment and Earn-
ings” and ‘‘Producer Prices and Price
Indexes.”” These publications may be
ordered through the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, or any of
the BLS regional offices.

(b) Material and equipment contracts.
The approved provisions needed to re-
flect the modifications to provide for
price escalation in the material or
equipment contract forms for genera-
tion facilities are as follows:

(1) Insert new paragraphs in the No-
tice and Instructions to Bidders as fol-
lows:

7 CFR Ch. XVII (1-1-03 Edition)

‘“‘Proposals are invited on the basis of firm
prices (or prices with a stated maximum per-
centage escalation) or on the basis of
nonfirm prices to be adjusted as provided for
below or on both bases. The owner may
award the contract on either basis.

Nonfirm prices. The prices are subject to ad-
justment upward or downward based on
change in the Bureau of Labor Statistics
labor and material indexes.

A proportion of  percent [the borrower
will enter the appropriate percentage
amount] of the contract price shall be
deemed to represent labor cost and shall be
adjusted based on changes in the Bureau of
Labor Statistics, Average Hourly Earnings
Rate  [the borrower will enter the appro-
priate BLS index] from the month in which
the bids are opened to the month in which
the labor is incorporated in the equipment or
materials. The adjustment for labor costs
shall be obtained by applying the percentage
of increase or decrease in such index, cal-
culated to the nearest one-tenth of one per-
cent, to the percentage of the contract prices
deemed to represent labor costs. A portion of
~_ percent [the borrower will enter the ap-
propriate percentage amount] of the con-
tract price shall be deemed to represent ma-
terial costs and shall be adjusted based on
changes in the Bureau of Labor Statistics,
material index  [the borrower will enter
the appropriate BLS index] for the period
and in a manner similar to the labor cost ad-
justment.”

(2) Insert the following in the con-
tract documents under the ‘“‘Proposal”
section:

“Firm Price $§
Nonfirm Price $ ”

(3) For equipment that uses a large
quantity of insulating oil, the borrower
may insert the following in the con-
tract documents under the ‘“‘Proposal”
section:

‘““The price for insulating oil shall be ad-
justed upward or downward based on the
change in the Bureau of Labor Statistics Re-
fined Petroleum Rate (057) from the month
in which the bids are opened to the month in
which the oil is purchased by the equipment
supplier. Contracts shall be evaluated based
on an estimated cost of  cents per gallon
[the borrower will enter the appropriate
cost] for oil. Such adjustment, if any, shall
not change the contract amount for purpose
of applying any other adjustments to the
contract prices.”

(c) Construction contracts. The ap-
proved provisions needed to reflect the
modifications to provide for price esca-
lation in the construction contract
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forms for generation facilities are as
follows:

(1) Insert new paragraphs in the ‘“No-
tice and Instructions’” to Bidders as
follows:

‘““Proposals are invited on the basis of firm
prices (or prices with a stated maximum per-
centage escalation) or on the basis of
nonfirm prices to be adjusted as provided for
below or on both bases. The owner may
award the contract on either basis.

Nonfirm Prices—The prices are subject to
adjustment upward or downward based on
changes in the Bureau of Labor Statistics
labor and material indexes.

A proportion of percent [the borrower
will enter the appropriate percentage
amount] of the contract price shall be
deemed to represent shop labor costs and
shall be adjusted based on changes in the Bu-
reau of Labor Statistics, Average Hourly
Earnings Rate = [the borrower will enter
the appropriate BLS index] from the month
in which bids are opened to the month in
which the work is accomplished. The adjust-
ment for shop labor costs shall be obtained
by applying the percentage increase or de-
crease in such index, to the percentage of
each partial payment deemed to represent
shop labor costs. A portion of @ percent
[the borrower will enter the appropriate per-
centage amount] of the contract prices shall
be deemed to represent material costs and
shall be adjusted based on changes in the Bu-
reau of Labor Statistics, Producer Price
Index,  [the borrower will enter the ap-
propriate BLS index] for the period and in a
manner similar to the shop labor costs ad-
justment. A portion of percent [the bor-
rower will enter the appropriate percentage
amount] of the contract price shall be
deemed to represent field labor costs and
shall be adjusted based on changes in the Bu-
reau of Labor Statistics, Average Hourly
Earnings Rate = [the borrower will enter
the appropriate BLS index], for the period
and in a manner similar to the shop labor
costs adjustment.”

(2) Insert the following in the con-
tract documents under the ‘‘Proposal”
section:

“Firm Price $
Nonfirm Price §

§1726.252 Prior approved contract
modification related to liability for
special and consequential damages.

This section applies only to trans-
mission equipment purchases and gen-
eration contracts. Where the borrower
anticipates difficulty in obtaining re-
sponsive bids on RUS standard con-

§1726.252

tract forms due to a lack of limitation
with respect to special and consequen-
tial damages, and where the borrower
believes that such a modification will
encourage competition through the re-
ceipt of an alternative bid which limits
the bidder’s liability for special and
consequential damages, the borrower
may make the following approved
phrase modifications in the RUS stand-
ard contract form on which the bor-
rower solicits bids:

(a) Insert new paragraphs in the
‘“Notice and Instructions to Bidders”
as follows:

“Proposals are invited on the basis of al-
ternative Liability Clauses Numbers 1 and 2.
The Owner will determine on which Liability
Clause basis the award will be made. Any
other liability clauses in the proposal or any
other modifications will be considered not
responsive and unacceptable. These Liability
Clauses are defined as follows:

Liability Clause Number 1. This will include
unmodified all of the standard terms and
conditions of the form of contract furnished
by the Owner and attached hereto.

Liability Clause Number 2. This will include
the following paragraph, in addition to all of
the standard terms and conditions, otherwise
unmodified, of the form of contract furnished
by the Owner and attached hereto:

‘Except for the Seller’s willful delay or re-
fusal to perform the contract in accordance
with its terms, the Seller’s liability to the
Owner for special or consequential damages
on account of breach of this contract shall
not exceed in total an amount equal to
percent [the borrower will insert an appro-
priate percentage between 0 and 100 percent,
inclusive] of the contract price.””

(b) Insert the following in the con-
tract documents under the ‘“‘Proposal”
section:

“Price $(Based on Liability Clause 1)
Price $(Based on Liability Clause 2) ”

(c) Insert the following in the accept-
ance section of the standard contract
form:

““This contract is based on Liability Clause
Number 7

(d) In RUS Form 200, the word ‘‘Bid-
der” would replace the word ‘‘Seller”
in the Liability Clause in paragraph (a)
of this section.
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