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the lender detailing the use of loan 
funds will be attached to support this 
certification. 

(10) There has been no substantive 
adverse change in the borrower’s finan-
cial condition nor any other adverse 
change in the borrower during the pe-
riod of time from the Agency’s 
issuance of the Conditional Commit-
ment for Guarantee to issuance of the 
Loan Note Guarantee. The lender’s cer-
tification must address all adverse 
changes of the borrower and the guar-
antors. For purposes of this paragraph 
(a)(10), the term borrower includes any 
parent, affiliate, or subsidiary of the 
borrower. 

(11) All Federal, State, and local de-
sign and construction requirements 
have been met. 

(12) The lender understands and will 
meet the requirements of the Debt Col-
lection Act (31 U.S.C. Chapter 37). 

(13) The lender would not make the 
loan without an Agency guarantee. 

(b) The lender has executed and deliv-
ered the Lender’s Agreement and clos-
ing report for the guaranteed loan 
along with the appropriate guarantee 
fee. 

(c) The lender has advised the Agency 
of plans to sell or assign any part of 
the loan as provided in the Lender’s 
Agreement. 

(d) Where applicable, the lender must 
certify that the borrower has obtained: 

(1) A legal opinion relative to the 
title to rights-of-way and easements. 
Lenders are responsible for ensuring 
that borrowers have obtained valid, 
continuous, and adequate rights-of-way 
and easements needed for the construc-
tion, operation, and maintenance of a 
facility. 

(2) A title opinion or title insurance 
showing ownership of the land and all 
mortgages or other lien defects, re-
strictions, or encumbrances, if any. It 
is the responsibility of the lender to 
ensure that the borrower has obtained 
and recorded such releases, consents, 
or subordinations to such property 
rights from holders of outstanding 
liens or other instruments as may be 
necessary for the construction, oper-
ation, and maintenance of the facility 
and to provide the required security. 
For example, when a site is for major 
structures and the lender and borrower 

are able to obtain only a right-of-way 
or easement on such a site rather than 
a fee simple title, such a title opinion 
must be requested. 

(e) If the Loan Note Guarantee can-
not be issued before the Conditional 
Commitment expires, the lender must 
submit a written request for an exten-
sion of the expiration date. The lender 
must document and certify to para-
graph (a)(1) and (a)(11) of this section 
specifically identifying any modifica-
tions. 

(f) Coincident with, or immediately 
after, loan closing, the lender will con-
tact the Agency and provide those doc-
uments and certifications required in 
this section. For loans to public bodies, 
lenders may require an opinion from 
recognized bond counsel regarding the 
adequacy of the preparation and 
issuance of the debt instruments. Only 
when the Agency is satisfied that all 
conditions for the guarantee have been 
met will the Loan Note Guarantee be 
executed.

§ 1779.64 Issuance of Lender’s Agree-
ment, Loan Note Guarantee, and As-
signment Guarantee Agreement. 

(a) Lender’s Agreement. If the Agency 
finds that all requirements have been 
met, the lender and the Agency will 
execute the Lender’s Agreement. The 
original will be retained by the Agency 
and a signed duplicate original will be 
retained by the lender. A separate 
Lender’s Agreement must be executed 
for each loan to be guaranteed by the 
Agency. 

(b) Loan Note Guarantee. (1) Upon re-
ceipt of the executed Lender’s Agree-
ment and after all requirements have 
been met, the Agency will execute the 
Loan Note Guarantee. All originals of 
the Loan Note Guarantee will be pro-
vided to the lender and attached to the 
note. 

(2) If the lender has selected the 
multi-note system, a Loan Note Guar-
antee will be prepared and attached to 
each note the borrower issues. All the 
notes will be listed on the Loan Note 
Guarantee. Not more than ten notes 
will be issued for the guaranteed por-
tion (unless the Agency and borrower 
agree otherwise) and one note issued 
for the unguaranteed portion. 
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(c) Assignment of Guarantee. In the 
event the lender assigns the guaran-
teed portion of the loan to a holder, the 
lender, holder, and Agency will execute 
an Agency prescribed Assignment 
Guarantee Agreement. 

(d) Failure to meet conditions. If the 
Agency determines that it cannot exe-
cute the Loan Note Guarantee because 
all requirements have not been met, 
the lender will have a reasonable pe-
riod within which to satisfy the objec-
tions. If the lender satisfies the objec-
tions within the time allowed, the 
guarantee will be issued. 

(e) Loan closing report. The lender will 
prepare and deliver a guaranteed loan 
closing report for each loan to be guar-
anteed and a guarantee fee to the 
Agency in return for the Loan Note 
Guarantee.

§ 1779.65 Lender’s sale or assignment 
of the guaranteed portion of loan. 

The lender may retain all of the 
guaranteed loan. The lender must not 
sell or participate any amount of the 
guaranteed or non-guaranteed portion 
of the loan to the borrower or to mem-
bers of the borrower’s immediate fami-
lies, the borrower’s officers, directors, 
stockholders, other owners, or a sub-
sidiary or affiliate. Disposition of the 
guaranteed portion of a loan may not 
be made prior to full disbursement, 
completion of construction, and acqui-
sition of real estate and equipment 
without the prior written approval of 
the Agency. If the lender desires to 
market all or part of the guaranteed 
portion of the loan at, or subsequent 
to, loan closing, the loan must not be 
in default. 

(a) Assignment. Any sale or assign-
ment by the lender of the guaranteed 
portion of the loan must be accom-
plished in accordance with the condi-
tions in the Lender’s Agreement. 

(b) Participation. The lender may ob-
tain participation in the loan under its 
normal operating procedures. 

(c) Minimum retention. The lender is 
required to hold in its own portfolio or 
retain a minimum of 5 percent of the 
total loan amount. This amount must 
be of the non-guaranteed portion of the 
loan and cannot be participated to an-
other. The lender may sell the remain-
ing amount of the non-guaranteed por-

tion of the loan only through participa-
tion.

§§ 1779.66–1779.68 [Reserved]

§ 1779.69 Loan servicing. 

(a) Lender responsibilities. The lender 
is responsible for servicing the entire 
loan in accordance with the lender’s 
loan agreement. The unguaranteed por-
tion of the loan will not be paid first 
nor given any preference or priority 
over the guaranteed portion of the 
loan. The lender is responsible for tak-
ing all servicing actions that a prudent 
lender would perform in servicing a 
portfolio of loans that are not guaran-
teed. This responsibility includes, but 
is not limited to, the collection of pay-
ments; obtaining compliance with the 
covenants and provisions in the note, 
loan agreement, security instrument, 
or any supplemental agreements; ob-
taining and analyzing financial state-
ments; verifying the payment of taxes 
and insurance premiums; and main-
taining liens on collateral. The lender 
must notify the Agency of any viola-
tion of the loan agreement with the 
borrower within 30 days of such viola-
tion. 

(b) Financial reports. The lender must 
obtain the financial statements re-
quired by the Loan Agreement. The 
lender must submit the borrower’s an-
nual financial statements to the Agen-
cy within 120 days of the end of the 
borrower’s fiscal year. The lender must 
analyze the financial statements and 
provide the Agency with a written 
summary of the lender’s analysis and 
conclusions, including trends, 
strengths, weaknesses, extraordinary 
transactions, and other indications of 
the financial condition of the borrower. 
Additionally, when applicable, the 
lender will require an audit in accord-
ance with Office of Management and 
Budget (OMB) circulars (available in 
any Agency office). 

(c) Delinquent loans. The lender will 
service delinquent loans in accordance 
with the Lender’s Agreement and rea-
sonable and prudent lending standards. 

(d) Loan balances. The lender must re-
port to the Agency the outstanding 
principal and interest balance on each 
guaranteed loan semiannually. 
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