§1779.65

(c) Assignment of Guarantee. In the
event the lender assigns the guaran-
teed portion of the loan to a holder, the
lender, holder, and Agency will execute
an Agency prescribed Assignment
Guarantee Agreement.

(d) Failure to meet conditions. If the
Agency determines that it cannot exe-
cute the Loan Note Guarantee because
all requirements have not been met,
the lender will have a reasonable pe-
riod within which to satisfy the objec-
tions. If the lender satisfies the objec-
tions within the time allowed, the
guarantee will be issued.

(e) Loan closing report. The lender will
prepare and deliver a guaranteed loan
closing report for each loan to be guar-
anteed and a guarantee fee to the
Agency in return for the Loan Note
Guarantee.

§1779.65 Lender’s sale or assignment
of the guaranteed portion of loan.

The lender may retain all of the
guaranteed loan. The lender must not
sell or participate any amount of the
guaranteed or non-guaranteed portion
of the loan to the borrower or to mem-
bers of the borrower’s immediate fami-
lies, the borrower’s officers, directors,
stockholders, other owners, or a sub-
sidiary or affiliate. Disposition of the
guaranteed portion of a loan may not
be made prior to full disbursement,
completion of construction, and acqui-
sition of real estate and equipment
without the prior written approval of
the Agency. If the lender desires to
market all or part of the guaranteed
portion of the loan at, or subsequent
to, loan closing, the loan must not be
in default.

(a) Assignment. Any sale or assign-
ment by the lender of the guaranteed
portion of the loan must be accom-
plished in accordance with the condi-
tions in the Lender’s Agreement.

(b) Participation. The lender may ob-
tain participation in the loan under its
normal operating procedures.

(c) Minimum retention. The lender is
required to hold in its own portfolio or
retain a minimum of 5 percent of the
total loan amount. This amount must
be of the non-guaranteed portion of the
loan and cannot be participated to an-
other. The lender may sell the remain-
ing amount of the non-guaranteed por-
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tion of the loan only through participa-
tion.

§8§1779.66-1779.68 [Reserved]

§1779.69 Loan servicing.

(a) Lender responsibilities. The lender
is responsible for servicing the entire
loan in accordance with the lender’s
loan agreement. The unguaranteed por-
tion of the loan will not be paid first
nor given any preference or priority
over the guaranteed portion of the
loan. The lender is responsible for tak-
ing all servicing actions that a prudent
lender would perform in servicing a
portfolio of loans that are not guaran-
teed. This responsibility includes, but
is not limited to, the collection of pay-
ments; obtaining compliance with the
covenants and provisions in the note,
loan agreement, security instrument,
or any supplemental agreements; ob-
taining and analyzing financial state-
ments; verifying the payment of taxes
and insurance premiums; and main-
taining liens on collateral. The lender
must notify the Agency of any viola-
tion of the loan agreement with the
borrower within 30 days of such viola-
tion.

(b) Financial reports. The lender must
obtain the financial statements re-
quired by the Loan Agreement. The
lender must submit the borrower’s an-
nual financial statements to the Agen-
cy within 120 days of the end of the
borrower’s fiscal year. The lender must
analyze the financial statements and
provide the Agency with a written
summary of the lender’s analysis and
conclusions, including trends,
strengths, weaknesses, extraordinary
transactions, and other indications of
the financial condition of the borrower.
Additionally, when applicable, the
lender will require an audit in accord-
ance with Office of Management and
Budget (OMB) circulars (available in
any Agency office).

(c) Delinquent loans. The lender will
service delinquent loans in accordance
with the Lender’s Agreement and rea-
sonable and prudent lending standards.

(d) Loan balances. The lender must re-
port to the Agency the outstanding
principal and interest balance on each
guaranteed loan semiannually.
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(e) Collateral inspections. The lender
will inspect the collateral as often as
necessary to properly service the loan.

§§1779.70-1779.72

§1779.73 Replacement of loss, theft,
destruction, mutilation, or deface-
ment of Loan Note Guarantee or As-
signment Guarantee Agreement.

(a) Replacement. The Agency may
issue a replacement Loan Note Guar-
antee or Assignment Guarantee Agree-
ment which may have been lost, stolen,
destroyed, mutilated, or defaced to the
lender or holder upon receipt of a cer-
tificate of loss and an indemnity bond
in accordance with this section.

(b) Lender responsibilities. When a
Loan Note Guarantee or Assignment
Guarantee Agreement is lost, stolen,
destroyed, mutilated, or defaced while
in the custody of the lender or holder,
the lender will coordinate the activi-
ties of the party who seeks the replace-
ment documents and will submit the
required documents to the Agency for
processing. The requirements for re-
placement are as follows:

(1) A certificate of loss properly nota-
rized which includes:

(i) Legal name and present address of
either the lender or the holder who is
requesting the replacement forms;

(ii) Legal name and address of the
lender of record;

(iii) Capacity of person certifying;

(iv) Full identification of the Loan
Note Guarantee or Assignment Guar-
antee Agreement, including the name
of the borrower, Agency case number,
date of the Loan Note Guarantee, As-
signment Guarantee Agreement, face
amount of the evidence of debt pur-
chased, date of evidence of debt,
present balance of the loan, percent-
ages of guarantee and, if Assignment
Guarantee Agreement, the original
named holder and the percentage of the
guaranteed portion of the loan assigned
to that holder. Any existing parts of
the document to be replaced must be
attached to the certificate;

(v) A full statement of circumstances
of the loss, theft, or destruction of the
Loan Note Guarantee or Assignment
Guarantee Agreement; and

(vi) The holder shall present evidence
demonstrating current ownership of
the Loan Note Guarantee and Note or

[Reserved]

§1779.75

Assignment Guarantee Agreement. If
the present holder is not the same as
the original holder, a copy of the en-
dorsement of each successive holder in
the chain of transfer from the initial
holder to present holder must be in-
cluded. If copies of the endorsement
cannot be obtained, best available
records of transfer must be presented
to the Agency (e.g., order confirma-
tion, canceled checks).

(2) An indemnity bond acceptable to
the Agency shall accompany the re-
quest for replacement except when the
holder is the United States, a Federal
Reserve Bank, a Federal Government
corporation, a State or Territory, or
the District of Columbia.

(3) All indemnity bonds must be
issued and payable to the TUnited
States of America. The bond shall be in
an amount not less than the unpaid
principal and interest. The bond shall
hold the Government harmless against
any claim or demand which might arise
or against any damage, loss, costs, or
expenses which might be sustained or
incurred by reasons of the loss or re-
placement of the instruments.

§1779.74 [Reserved]

§1779.75 Defaults by borrower.

(a) Lender notification to Agency. The
lender must notify the Agency when a
borrower is 30 days past due on a pay-
ment, has not met its responsibilities
of providing the required financial
statements, or is otherwise in default.
The lender will continue to keep the
Agency informed on a bimonthly basis
until such time as the loan is no longer
in default. If a monetary default ex-
ceeds 60 days, the lender will arrange a
meeting with the borrower to resolve
the default. The lender will provide a
summary of the meeting and any deci-
sions or actions agreed upon.

(b) Servicing options. In considering
servicing options, the prospects for
providing a permanent cure without
adversely affecting the risks to the
Agency and the lender must be the
paramount objective. Temporary cura-
tive actions (such as payment
deferments or collateral subordination)
must strengthen the loan and be in the
best financial interest of the lender and
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