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§§1956.140-1956.141 [Reserved]

§1956.142 Delinquent
agreements.

adjustment

(a) The servicing official is respon-
sible for notifying debtors in advance
of the due dates of payments on debt
settlement agreements and for moni-
toring compliance with the terms of
settlement agreements. If a payment is
delinquent, the servicing official
should contact the debtor promptly to
determine the reason for the delin-
quency and the debtor’s plan for com-
pleting the agreement.

(b) Delinquencies of 30 days or more
will be reported to the State Director
along with other pertinent information
and the recommendation of the serv-
icing official regarding further han-
dling of the case.

(c) The State Director may extend,
for ninety days, the time for making
the payments when the circumstances
of the case justify an extension. Exten-
sions for a greater period of time may
be made by the State Director upon the
recommendation of the County Com-
mittee and the servicing official.

(d) When the debtor is financially un-
able to meet the terms of the debt set-
tlement agreement, the State Director
may void the existing agreement and
process a new settlement more con-
sistent with the debtor’s repayment
ability, provided the facts in the case
justify such action.

(e) If the State Director determines
that the debtor cannot or will not meet
the terms of the settlement agreement
and if the facts do not justify approval
of a new settlement agreement, the
State Director will void the existing
agreement and direct the servicing of-
ficial to take other servicing actions
appropriate to the circumstances of the
case.

(f) When an adjustment agreement is
voided, the State Director will notify
the debtor giving the reasons in writ-
ing, with a copy to the Finance Office
and to the servicing official. Upon re-
ceipt, the Finance Office will return
the original Form FmHA or its suc-
cessor agency under Public Law 103-354
1956-1 to the State Office.
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§1956.143 Debt restructuring—hos-
pitals and health care facilities.

This section pertains exclusively to
delinquent Community Facility hos-
pital and health care facility loans.
Those facilities which are nonprogram
(NP) loans as defined in §1951.203 (f) of
subpart E of part 1951 of this chapter
are excluded. The purpose of debt re-
structuring is to keep the hospital or
health care facility in operation with
manageable debt.

(a) Definitions. As used in this sec-
tion, the following definitions apply:

Consolidation. The combining of two
or more debt instruments into one in-
strument, normally accompanied by re-
amortization.

Debt writedown. A one-time reduction
of the debt owed to FmHA or its suc-
cessor agency under Public Law 103-354
including principal and interest. This
reduction will be the minimum amount
necessary to meet the level of the fa-
cility’s ability to service the debt. The
writedown will be applied first to inter-
est and then principal.

Delinquency due to circumstances be-
yond the control of the debtor. Includes
situations such as: The debtor has less
money than planned due to unexpected
and uncontrollable events such as un-
expected loss of service area popu-
lation, unforeseeable costs incurred for
compliance with State or Federal regu-
latory requirements, or the loss of key
personnel.

Delinquent debtor. For purposes of
this section, delinquency is defined as
being 180 days behind schedule on the
FmHA or its successor agency under
Public Law 103-354 payments. That is,
one full annual installment or the
equivalent for monthly, quarterly, or
semiannual installments.

Eligibility. Applicants must be delin-
quent due to circumstances beyond
their control and have acted in good
faith by trying to fulfill the agree-
ments with FmHA or its successor
agency under Public Law 103-354 in
connection with the delinquent loans.

Interest rate reduction. Reduction of
the interest rate on the restructured
loan to as low as the poverty line inter-
est rate in effect on community and
business programs loans.

Loan deferral. The temporary delay of
principal and interest payments for up
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to 6 months. The debtor must be able
to demonstrate the ability to pay the
debt, as restructured, at the end of this
delay period.

Net recovery wvalue. A calculation of
the net value of the collateral and
other assets held by the debtor. This
value would be determined by adding
the fair market value of FmHA or its
successor agency under Public Law 103-
354’s interest in any real property
pledged as collateral for the loan, plus
the value of any other assets pledged or
otherwise available for the repayment
of the debt, minus the anticipated ad-
ministrative and legal expenses that
would be incurred in connection with
the liquidation of the loan. This value
of the assets should be calculated based
upon the facility continuing to operate
as a going concern. Therefore, the fa-
cility should be valued not merely as
an empty building but as a facility con-
tinuing to offer health care services
which may, or may not, be similar to
those offered by the current operators.

Operations review. A study of manage-
ment and business operations of the fa-
cility by an independent expert. For
example, a study of a hospital and
nursing home would include such areas
as: general and administrative, dietary,
housekeeping, laundry, nursing, phys-
ical plant, social services, income po-
tential, Federal, State, and insurance
payments, and rate analysis. Also, rec-
ommendations and conclusions are to
be included in the study which would
indicate the creditworthiness of the fa-
cility and its ability to continue as a
going concern. In analyzing a debtor’s
proposed restructuring plan, FmHA or
its successor agency under Public Law
103-354 may contract for the comple-
tion of an operations review. These re-
views will be developed by individuals
and entities who have demonstrated an
expertise in the analysis of health care
facilities from an operational and ad-
ministrative standpoint. FmHA or its
successor agency under Public Law 103—
354 will consider the following criteria
for selection: past experience in health
care facility analysis, a familiarity
with the problems of rural health care
facilities, a knowledge of the par-
ticular area currently served by the fa-
cility in question, and a willingness to
work with both FmHA or its successor
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agency under Public Law 103-354 and
the debtor in developing a final plan
for restructuring.

Restructured loan. A revision of the
debt instruments including any com-
bination of the following: writing down
of accumulated interest charges and
principal, deferral, consolidation, and
adjustment of the interest rates and
terms, usually followed by reamortiza-
tion.

(b) Debtor notification. All servicing
actions permitted under subpart E of
part 1951 of this chapter are to be ex-
hausted prior to consideration for debt
restructuring under this section. To
this end, the servicing official must en-
sure that the casefile clearly docu-
ments that all servicing actions under
subpart E of part 1951 of this chapter
have been exhausted and that the debt-
or is at least 1 full year’s debt service
behind schedule for a minimum of 180
days. The debtor then should be in-
formed of the debt restructuring avail-
able under this section by using lan-
guage similar to that provided in Guide
1 of this subpart (available in any
FmHA or its successor agency under
Public Law 103-354 Office) as follows:

(1) Any introductory paragraph;

(2) A paragraph concerning prior
servicing attempts;

(3) A discussion of eligibility, as de-
fined in this section, including the pro-
vision that the debtor acted in good
faith in connection with their FmHA
or its successor agency under Public
Law 103-354 loan and that the delin-
quency was caused by circumstances
beyond their control;

(4) Two paragraphs that explain the
goal of the debt restructuring program;

() A paragraph stating that debt re-
structuring may include a combination
of servicing actions listed in paragraph
(a) of this section;

(6) Information that details what the
debtor must do to apply for restruc-
turing. A response must be received
within 45 days of receipt of this letter
to request consideration for debt re-
structuring and the request must in-
clude projected balance sheets, budg-
ets, and cash-flow statements which in-
clude and clearly identify funding of
the FmHA or its successor agency
under Public Law 103-354 reserve ac-
count for the next 3 years;
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(7) A discussion of FmHA or its suc-
cessor agency under Public Law 103-
354’s analysis and calculation process;
and

(8) A paragraph identifying the
FmHA or its successor agency under
Public Law 103-354 official who may be
contacted for assistance.

(c) State Director’s restructuring deter-
mination. Upon receipt of the delin-
quent debtor’s request for debt restruc-
turing consideration, the State Direc-
tor will:

(1) Within 15 days of receipt of debt-
or’s request, if an operations review is
deemed necessary, send a memorandum
to the Administrator asking for pro-
gram authority to contract for the re-
view in accordance with Exhibit D of
FmHA or its successor agency under
Public Law 103-354 Instruction 2024-A
(available in any FmHA or its suc-
cessor agency under Public Law 103-354
Office). The name of the debtor in-
volved and the projected amount of
funds anticipated to be spent for the
contract should also be provided. It is
anticipated that an operations review
will be necessary in most cases and
that the only exceptions would be for
smaller health care facilities or facili-
ties that have developed a proposed
plan that is comprehensive and real-
istic. Upon receipt of the Administra-
tor’s program contracting approval au-
thority, a contract is to be awarded to
an organization qualified to perform an
operations review as defined in para-
graph (a) of this section. The oper-
ations review normally will be com-
pleted and delivered to FmHA or its
successor agency under Public Law 103—
354 within 60 days of the award date.

(2) Contract for an appraisal to be
performed by an independent, qualified
fee appraiser. Note: To the extent pos-
sible, the appraisal should be scheduled
for completion no later than the com-
pletion date of the operations review.

(3) Complete an analysis of the oper-
ations review, appraisal, and other doc-
umented information, and make an eli-
gibility determination.

(i) Eligibility determination. The
State Director must conclude that the
debtor is eligible for debt restructuring
consideration. This conclusion will be
clearly documented in the casefile
based on a review of the following:
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(A) The debtor acted in good faith
with regard to the delinquent loan. The
casefile must reflect the debtor’s co-
operation in exploring servicing alter-
natives. The casefile should contain no
evidence of fraud, waste, or conversion
by the debtor, and no evidence that the
debtor violated the loan agreement or
FmHA or its successor agency under
Public Law 103-354 regulations.

(B) The delinquency was caused by
circumstances beyond the control of
the debtor. This determination will be
based on the debtor’s narrative on this
issue, which is a required part of the
application for debt restructuring, and
a separate review of the debtor’s
casefile and operations.

(C) As part of the application for debt
restructuring, the debtor submitted a
proposed operating plan that presents
feasible alternatives for addressing the
delinquency.

(ii) Debtor determined eligible. If the
debtor is determined to be eligible for
debt restructuring, a determination of
a net recovery value and level of debt
the facility will support will be made.
It is anticipated that meetings with
the debtor, the contractor who per-
formed the operations review, and oth-
ers, as appropriate, could be necessary
to develop these values; although it
should be emphasized throughout these
meetings that any calculations and
conclusions reached are preliminary in
nature, pending final review by the Ad-
ministrator. For debt restructuring
calculations and computing a feasible
cash-flow projection, the following
order and combinations of loan serv-
icing actions will be followed:

(A) Loan deferral for up to 6 months.

(B) Interest rate reduction to not less
than the poverty line rate as deter-
mined by FmHA or its successor agen-
cy under Public Law 103-354 Instruc-
tion 440.1, exhibit B (available in any
FmHA or its successor agency under
Public Law 103-354 Office). Interest
rate reduction will be considered only
in conjunction with an extension of the
term of the loan to the remaining use-
ful life of the facility or 40 years,
whichever is less.
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(C) Debt writedown. Other creditors
of the debtor, representing a substan-
tial portion of the total debt, are ex-
pected to participate in the develop-
ment of a restructuring plan which in-
cludes debt writedown. Debt writedown
participation by other creditors should
be on a pro rata basis with the FmHA
or its successor agency under Public
Law 103-354 writedown. However, fail-
ure of these creditors to agree to par-
ticipate in the plan shall not preclude
the use of principal and interest
writedown by FmHA or its successor
agency under Public Law 103-354 if it is
determined that this option results in
the least cost to the Federal Govern-
ment.

(iii) Debtor determined ineligible. If the
State Director concludes that the debt-
or is not eligible for debt restructuring
consideration for any of the reasons
listed in paragraph (c)(3)(i) of this sec-
tion, then the debtor will be notified by
a letter that includes the following in-
formation:

(A) The basis for the determination;

(B) The next step in servicing the
loan: possible acceleration if the delin-
quency is not cured; and

(C) The debtor may appeal this deter-
mination in accordance with subpart B
of part 1900 of this chapter.

(iv) State Director’s recommendation.
Upon completion of the determination
of net recovery value and restructured
debt in accordance with paragraph
(c)(3)(ii) of this section, and prior to
formal presentation to the borrower,
the State Director will forward a rec-
ommendation to the National Office
with the following documentation:

(A) That all other servicing efforts
have been exhausted as required in
paragraph (b) of this section.

(B) Financial statements including
balance sheets, income and expense,
cash-flows for the most recent actual
year, and projections for the next 3
years. The amount of FmHA or its suc-
cessor agency under Public Law 103-
3564’s restructured debt and reserve ac-
count requirements are to be clearly
indicated on the projected statements.
Also, operating statistics including
number of beds, patient days of care,
outpatient visits, occupancy percent-
age, etc., for the same periods of time
must be included.
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(C) Copies of the operations review,
developed for the particular loan, and
appraisal.

(D) Calculations of the net recovery
value.

(E) Debt restructuring calculations
including a listing of the various serv-
icing combinations used in these cal-
culations as contained in paragraph
(c)(3)(ii) of this section. For example:

(1) Interest rate reduced from the ap-
plicant’s current rate on all loans to
the poverty line rate as determined by
FmHA or its successor agency under
Public Law 103-354 instruction 440.1,
exhibit B (available in any FmHA or
its successor agency under Public Law
103-354 Office); and

(2) Extension of the terms from 25 to
30 years.

(F) Information concerning discus-
sions with the debtor and their agree-
ment or disagreement with the calcula-
tions and recommendations.

(G) If debt restructuring is proposed:

(I) A draft of Form FmHA or its suc-
cessor agency under Public Law 103-354
1951-33, if applicable, and any other
necessary comments or requirements
that may be required by OGC and Bond
Counsel in §1951.223 (¢)(3) and (4) of sub-
part E of part 1951 of this chapter.

(2) A draft of Form FmHA or its suc-
cessor agency under Public Law 103-354
1956-1, if applicable. Complete only
parts I, II, VI, and VIII. Part VI,
“Debtor’s Offer and Certification,” will
be in a separate attachment and con-
tain the adjusted unpaid principal
amount for which FmHA or its suc-
cessor agency under Public Law 103-354
approval is requested. In Part VI of the
form, type ‘‘see attached.”

(H) If the proposed restructured debt
will not cash-flow or is less than the
net recovery value, omit the items in
paragraph (¢)(3)(iv)(G) of this section.

(d) National Office processing of State
Director’s request.

(1) After reviewing the recommenda-
tion to either debt restructure or liq-
uidate for the net recovery value, the
Administrator, after concurring, modi-
fying, or not concurring in the rec-
ommendation, will return the submis-
sion for further processing.

(2) If a debt writedown is used in the
restructuring process, the amount will
be included in the National Office
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transmittal memorandum. The draft
Form FmHA or its successor agency
under Public Law 103-354 1956-1 will not
need to be finalized and returned to the
Administrator for signature. The State
Director’s signature on the final copy
will be sufficient. However, a copy of
the National Office memorandum is to
be attached to the form when com-
pleted.

(e) Debtor notification of debt restruc-
turing and mnet recovery value calcula-
tions. The State Director will provide a
copy of the basis for the debt restruc-
turing or net recovery determination
to the debtor.

(1) If the value of the restructured
loan is equal to, or greater than, the
recovery value, the debtor will be made
an offer to accept the restructured debt
by using language similar to that pro-
vided in Guide 2 of this subpart (avail-
able in any FmHA or its successor
agency under Public Law 103-354 Office)
and including the following para-
graphs:

(i) An introductory paragraph indi-
cating that FmHA or its successor
agency under Public Law 103-354 has
concluded its consideration of the debt-
or’s request;

(ii) A paragraph indicating FmHA or
its successor agency under Public Law
103-354’s approval of the debt restruc-
turing request and that acceptance
must be received by FmHA or its suc-
cessor agency under Public Law 103-354
within 45 days from receipt of this let-
ter; and

(iii) That the debtor’s acceptance
will require the execution of a Shared
Appreciation Agreement similar to
Guide 4 of this subpart (available in
any FmHA or its successor agency
under Public Law 103-354 Office) and
possible new debt instruments accom-
panied by Bond Counsel opinions.

(2) If the debt analysis calculations
indicate that a restructured debt would
be less than the net recovery value of
the security, a letter using language
similar to that provided in Guide 3 of
this subpart (available in any FmHA or
its successor agency under Public Law
103-354 Office), will be sent to the debt-
or that includes the following para-
graphs:

(i) An introductory paragraph indi-
cating that FmHA or its successor
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agency under Public Law 103-354 has
concluded its consideration of the debt-
or’s request;

(ii) Paragraphs indicating that:

(A) The debtor may pay FmHA or its
successor agency under Public Law 103-
354 the net recovery value of the loan.
The debtor will be given 30 days from
receipt of this letter to inform FmHA
or its successor agency under Public
Law 103-354 of its intent, 90 days to fi-
nalize the payoff, and will be notified
that an election to pay off FmHA or its
successor agency under Public Law 103-
354 would require the execution of a
Net Recovery Buy Out Recapture
Agreement, similar to that provided in
Guide 5 of this subpart (available in
any FmHA or its successor agency
under Public Law 103-354 Office); or

(B) If the debt is not paid off at the
net recovery value, FmHA or its suc-
cessor agency under Public Law 103-354
will proceed to liquidate the loan.

(f) Debtor responses to debt restruc-
turing and mnet recovery wvalue calcula-
tions. Responses from the debtor will be
handled as follows:

(1) Acceptance of FmHA or its successor
agency under Public Law 103-354’s re-
structured debt offer. When a debtor ac-
cepts the offer for debt restructuring,
processing will be in accordance with
§1951.223 (c) of subpart E of part 1951 of
this chapter using the adjusted unpaid
principal and outstanding accrued in-
terest at the Administrator’s approved
interest rate and terms. The debtor
will be required to execute a Shared
Appreciation Agreement which will
provide that, should the debtor sell or
transfer title to the facility within the
next 10 years, FmHA or its successor
agency under Public Law 103-354 is en-
titled to a portion of any gain realized.
This agreement will include language
similar to that found in Guide 4 of this
subpart (available in any FmHA or its
successor agency under Public Law 103—
354 Office). The original of Form FmHA
or its successor agency under Public
Law 103-354 1956-1, with appropriate at-
tachments signed by the State Direc-
tor, and a copy of the Shared Apprecia-
tion Agreement will be sent to the Fi-
nance Office. Note: All documents per-
taining to this transaction will be sent
to the Finance Office in one single
complete package; and
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(2) Acceptance by debtor to pay off loan
at the recovery value. Processing of this
transaction will be in accordance with
§1956.124 of this subpart. However, the
account does not need to be acceler-
ated. The debtor will be required to
execute a Net Recovery Buy Out Re-
capture Agreement, similar to that
found in Guide 5 of this subpart (avail-
able in any FmHA or its successor
agency under Public Law 103-354 Of-
fice). The original of Form FmHA or
its successor agency under Public Law
103-354 1956-1, with appropriate attach-
ments signed by the State Director,
and a copy of the recorded Net Recov-
ery Buy Out Recapture Agreement will
be sent to the Finance Office. The exe-
cuted Net Recovery Buy Out Recapture
Agreement will be recorded in the
county in which the facility is located.
The Finance Office will credit the ac-
counts of debtors who entered into Net
Recovery Buy Out Recapture Agree-
ments with the amount paid by the
debtor (net recovery value). Note: All
documents pertaining to this trans-
action will be sent to the Finance Of-
fice in one single complete package.

(g) Collection and processing of recap-
ture. (1) When FmHA or its successor
agency under Public Law 103-354 be-
comes aware of the sale or transfer of
title to the facility on which there is
an effective Net Recovery Buy Out Re-
capture Agreement (Guide 5 of this
subpart available in any FmHA or its
successor agency under Public Law 103-
354 Office) or a Shared Appreciation
Agreement (Guide 4 of this subpart
available in any FmHA or its successor
agency under Public Law 103-354 Office)
outstanding and a determination is
made that a recapture is appropriate,
FmHA or its successor agency under
Public Law 103-354 will notify the debt-
or of the following:

(i) Date and amount of recapture due;
and

(ii) FmHA or its successor agency
under Public Law 103-354 action to be
taken if debtor does not respond within
the designated timeframe with the
amount of recapture due.

(2) When the recapture is received,
the payment will be processed on Form
FmHA or its successor agency under
Public Law 103-354 451-2 as a miscella-
neous collection in accordance with
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subpart B of part 1951 of this chapter.
The Form FmHA or its successor agen-
cy under Public Law 103-354 451-2 along
with a copy of the Net Recovery Buy
Out Recapture Agreement (Guide 5 of
this subpart available in any FmHA or
its successor agency under Public Law
103-354 Office) or Shared Appreciation
Agreement (Guide 4 of this subpart
available in any FmHA or its successor
agency under Public Law 103-354 Of-
fice), as appropriate, will be forwarded
to the Finance Office.

(3) When the amount of the recapture
has been paid and credited to the debt-
or’s account, the debtor will be re-
leased from liability by using Form
FmHA or its successor agency under
Public Law 103-354 1965-8, ‘‘Release
from Personal Liability,” modified as
appropriate.

(h) No recapture due. If FmHA or its
successor agency under Public Law 103—
354 determines there is no recapture
due, the Net Recovery Buy Out Recap-
ture Agreement (Guide 5 of this sub-
part available in any FmHA or its suc-
cessor agency under Public Law 103-354
Office) or Shared Appreciation Agree-
ment (Guide 4 of this subpart available
in any FmHA or its successor agency
under Public Law 103-354 Office) will be
appropriately annotated, the Recap-
ture Agreement released from the
record, and the Agreement returned to
the debtor.

[69 FR 46160, Sept. 7, 1994]
§1956.144 [Reserved]

§1956.145 Disposition of essential
FmHA or its successor agency
under Public Law 103-354 records.

FmHA or its successor agency under
Public Law 103-354 Instruction 2033-A
(available in any FmHA or its suc-
cessor agency under Public Law 103-354
office) identifies an ‘‘essential FmHA
or its successor agency under Public
Law 103-354 record’” as the original of
any document or record which provides
evidence of indebtedness or obligation
to FmHA or its successor agency under
Public Law 103-354 and includes, but is
not limited to: promissory notes, as-
sumption agreements and valuable doc-
uments, such as bonds fully registered
as to principal and interest.

276



