Animal and Plant Health Inspection Service, USDA

plants; the number (weight if the
plants cannot be quantified by number)
and specific location of plants; the date
and means of subsequent disposition of
the plants, whether by sale, barter,
consignment, loan, delivery, destruc-
tion, or other means; and names and
addresses of persons to whom the
plants were disposed, if applicable.

(b) Every record required to be kept
under this section shall be kept for a
period of 5 years after the occurrence
of the transactions to which the
records relate, and for such further
time as the Deputy Administrator may
require by written notice to the person
required to Kkeep such records under
this part for purposes of any investiga-
tion, litigation, or other proceeding
under the Act or this part.

(c) Any person engaged in business as
an importer, exporter, or reexporter of
terrestrial plants listed in 50 CFR part
17 or part 23 shall, upon presentation of
credentials by an inspector or duly au-
thorized representatives of the Sec-
retary; during ordinary business hours
of the person given notice, afford such
inspector access to the person’s place
of business, the opportunity to exam-
ine the person’s inventory of plants
and the records required to be kept
under paragraph (a) of this section, and
the opportunity to copy such records.
The use of a room, table, or other fa-
cilities (other than reproduction equip-
ment) necessary for examination and
copying of records and for such exam-
ination of inventory shall be afforded
such inspector.

(d) Any person engaged in business as
an importer, exporter, or reexporter of
terrestrial plants listed in 50 CFR part
17 or part 23, upon written request by
the Deputy Administrator, shall sub-
mit within 60 days of such request, a
report concerning any of the informa-
tion required to be maintained under
paragraphs (a) and (b) of this section.
(Information collection requirements were

approved by the Office of Budget and Man-
agement under control number 0579-0076)
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§356.1 Property subject to forfeiture
procedures.

This part sets forth procedures relat-
ing to the forfeiture of any plant,
equipment, means of conveyance or
other property?! seized under the En-
dangered Species Act of 1973, as amend-
ed, (16 U.S.C. 1531 et seq.) or the Lacey
Act Amendments of 1981 (16 U.S.C. 3371
et seq.),?2 in possession (actual or con-
structive) of the United States Depart-
ment of Agriculture, and subject to for-
feiture under these Acts because of ac-
tivities pertaining to the importation,

1Under section 11(e)(4) of the Endangered
Species Act (‘‘Act’’; 16 U.S.C. 1540(e)(4)) any
such equipment and means of conveyance
would be subject to forfeiture upon convic-
tion of a criminal violation pursuant to sec-
tion 11(b)(1) of the Act (16 U.S.C. 1540(b)(1));
however, such a plant may be subject to for-
feiture regardless of whether a criminal con-

viction is obtained.
2Under section 5(a)(2) of the Lacey Act
Amendments of 1981 (16 U.S.C. 3374(a)(2))
USDA has authority to initiate forfeiture
proceedings against all vessels, vehicles, air-
craft, and other equipment used to aid in the
importation or exportation of plants in a
criminal violation of the Lacey Act Amend-
ments of 1981 for which a felony conviction
has been obtained if (a) the owner of such
vessel, vehicle, aircraft, or equipment was at
the time of the alleged illegal act a con-
senting part or privy thereto or in the exer-
cise of due care should have known that such
vessel, vehicle, aircraft, or equipment would
be used in a criminal violation of the Lacey
Act Amendments of 1981, and (b) the viola-
tion involved the sale or purchase of, the
offer of sale or purchase of, or the intent to
sell or purchase plants. However, under sec-
tion 5(a)(1) of the Lacey Act Amendments of
Continued
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§356.2

exportation, or reexportation of terres-
trial plants.

[49 FR 46336, Nov. 26, 1984]

§356.2 Appraisement.

Promptly following the seizure or
other receipt of property specified in
§356.1, the Deputy Administrator shall
determine the retail value of such
property in the same quantity or quan-
tities as seized. If the property may
lawfully be sold in the United States,
the value thereof shall be determined
by ascertaining the price at which the
property or similar property in the or-
dinary course of trade is freely offered
for sale at the time of appraisement,
and at a principal market as close as
possible to the place of appraisement.
If the property may not lawfully be
sold in the United States, the value
thereof shall be determined by other
reasonable means.

§356.3 Property valued at greater
than $10,000; notice of seizure and
civil action to obtain forfeiture.

Promptly following the seizures or
other receipt of any property specified
in §356.1 and determined under §356.2 to
have a value greater than $10,000, the
Deputy Administrator shall mail a no-
tice of seizure by registered or certified
mail to the current or last known or
reasonable ascertainable address, re-
turn receipt requested, to persons
known or reasonably ascertained to be
the owner or agent of the seized prop-
erty and to any other person having an
interest in the property. Such notice
shall describe the seized property, shall
state the time, date, place, and reason
for the seizure, that there is a right to
petition for remission or mitigation of
forfeiture pursuant to §356.7, and shall
state that action shall be taken in ac-
cordance with this part. Promptly fol-
lowing the seizure of such property, the
Secretary shall also submit a report
concerning such property to the U.S.
Attorney for the district in which the
seizure was made for institution of for-
feiture proceedings in the U.S. District

1981 (16 U.S.C. 3474(a)(1) plants seized for vio-
lations of the Amendments are subject to
forfeiture regardless of whether a civil pen-
alty assessment or criminal conviction is ob-
tained.

7 CFR Ch. Il (1-1-03 Edition)

Court. The report shall provide a state-
ment of all the relevant facts and cir-
cumstances of the case, including the
names of the witnesses, and a citation
to the laws believed to have been vio-
lated and on which reliance may be had
for forfeiture.

§356.4 Property valued at $10,000 or
less; notice of seizure administra-
tive action to obtain forfeiture.

(a) When authoriced. The Secretary
shall take measures to obtain for-
feiture in accordance with this section
of any property specified in §356.1 and
determined under §356.2 to have a value
of $10,000 or less.

(b) Waiver of forfeiture procedures by
owner of seized property. A Dperson
claiming to be an owner or to have an
interest in any property specified in
§3566.1 with a value of $10,000 or less
may waive any rights to any proce-
dures relating to forfeiture under this
subpart by signing a statement pro-
viding for waiver of such rights.

(1) The Deputy Administrator shall
publish a copy of the notice of seizure
and proposed forfeiture as provided in
paragraph (c)(1) of this section, by
posting for 21 days in a conspicuous
place accessible to the public at the
Plant Protection and Quarantine En-
forcement office nearest the place of
seizure. The time and date of posting
shall be indicated on the notice.

(2) Upon the execution of such state-
ment and following publication of the
notice for 21 days as provided in para-
graph (c¢)(1) of this section, any interest
in such property by such owner shall
become forfeited under the Act without
further action under this subpart, and
the Deputy Administrator shall not be
required to send such owner any no-
tices or declarations otherwise re-
quired by this subpart.

(c) Procedure absent waiver of for-
feiture procedures by owner. (1) Notice of
seizure and proposed forfeiture.
Promptly following seizure of property,
the Deputy Administrator shall issue a
notice of seizure and proposed for-
feiture. The notice shall be in substan-
tially the same form as a complaint for
forfeiture filed in the U.S. District
Court. The notice shall describe the
seized property, including any identi-
fication numbers, such as the license,
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