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file a response in support of or in oppo-
sition to such appeal. 

(d) Transmittal of record. Whenever an 
appeal is filed by a party to the pro-
ceeding, the hearing clerk shall trans-
mit to the Secretary the record of the 
proceeding. Such record shall include: 
The pleadings; any motions and re-
quests filed, and the rulings thereon; 
the transcript of the testimony taken 
at the hearing, as well as the exhibits 
filed in connection therewith; any 
statements filed under the shortened 
procedure; any documents or papers 
filed in connection with prehearing 
conferences; such proposed findings of 
fact, conclusions, and orders, and briefs 
in support thereof, as may have been 
filed in connection with the hearing; 
the judge’s initial decision; and the ap-
peal petition; briefs in support thereof, 
and responses thereto as may have 
been filed in the proceeding. 

[38 FR 29799, Oct. 29, 1973, as amended at 67 
FR 10830, Mar. 11, 2002]

§ 900.66 Consideration of appeal by the 
Secretary and issuance of final 
order. 

(a) Consideration of appeal. As soon as 
practicable after the receipt of the 
record from the hearing clerk, or, in 
case oral argument was had, as soon as 
practicable thereafter, the Secretary, 
upon the basis of and after due consid-
eration of the record, shall rule on the 
appeal. If the Secretary decides that no 
change or modification of the judge’s 
decision is warranted, he may adopt 
the Judge’s decision as the final order 
of the Secretary, preserving any right 
of the party bringing the appeal to 
seek judicial review of such decision in 
the proper forum. At no stage of the 
proceeding between its institution and 
the issuance of the order shall the Sec-
retary discuss ex parte the merits of 
the proceeding with any person who is 
connected with the proceeding in an 
advocative or an investigative capac-
ity, or with any representative of such 
person: Provided, however, That the 
Secretary may discuss the merits of 
the proceeding with such a person if all 
parties to the proceeding, or their rep-
resentatives, have been given an oppor-
tunity to be present. If, notwith-
standing the foregoing provisions of 
this section, a memorandum or other 

communication from any party, or 
from any person acting on behalf of 
any party, which relates to the merits 
of the proceeding, receives the personal 
attention of the Secretary (or, if an of-
ficial other than the Secretary is to 
issue the order, then of such other offi-
cial) during the pendency of the pro-
ceeding, such memorandum or commu-
nication shall be regarded as argument 
made in the proceeding and shall be 
filed with the hearing clerk, who shall 
serve a copy thereof upon the opposite 
party to file a reply thereto. 

(b) Issuance of final order. A final 
order issued by the Secretary shall be 
filed with the hearing clerk, who shall 
serve it upon the parties: Provided, 
That, if the terms of the order differ 
substantially from those proposed in 
the decision of the judge, the Secretary 
shall, if he deems it advisable to do so, 
direct that a copy of the order be 
served upon the parties as a tentative 
order; and, in such event, opportunity 
shall be given the parties to file excep-
tions thereto and written arguments or 
briefs in support of such exceptions. In 
such case, if exceptions are filed within 
a period of time (to be fixed by the Sec-
retary but not to exceed 20 days) fol-
lowing the service of the tentative 
order, the Secretary shall give consid-
eration, to and shall make such 
changes in the tentative order as he 
deems to be appropriate; otherwise, the 
tentative order shall become final, as 
of the day following the date of expira-
tion of the period fixed for the filing of 
exceptions. 

[38 FR 29799, Oct. 29, 1973]

§ 900.68 Petitions for reopening hear-
ings; for rehearings or rearguments 
of proceedings; or for reconsider-
ation of orders. 

(a) Petition requisite—(1) Filing; serv-
ice. A petition for reopening the hear-
ing to take further evidence, or for re-
hearing or reargument of the pro-
ceeding, or for reconsideration of the 
order shall be made by petition ad-
dressed to the Secretary and filed with 
the hearing clerk, who immediately 
shall notify and serve a copy thereof 
upon the other party to the proceeding. 
Every such petition shall state specifi-
cally the grounds relied upon. 
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(2) Petitions to reopen hearings. A peti-
tion to reopen the hearing for the pur-
pose of taking additional evidence may 
be filed at any time prior to the 
issuance of the final order. Every such 
petition shall state briefly the nature 
and purpose of the evidence to be ad-
duced, shall show that such evidence is 
not merely cumulative, and shall set 
forth a good reason why such evidence 
was not adduced at the hearing. 

(3) Petitions to rehear or reargue pro-
ceedings, or to reconsider orders. A peti-
tion to rehear or reargue the pro-
ceeding or to reconsider the final order 
shall be filed within 15 days after the 
date of the service of such order. Every 
such petition shall state specifically 
the matters claimed to have been erro-
neously decided, and alleged errors 
must be briefly stated. 

(b) Procedure for disposition of peti-
tions. Within 10 days following the serv-
ice of any petition provided for in this 
section, the other party to the pro-
ceeding shall file with the hearing 
clerk an answer thereto. As soon as 
practicable thereafter, the Secretary 
shall announce the decision granting or 
denying the petition. Unless the Sec-
retary shall determine otherwise, the 
issuance or operation of the order shall 
not be stayed pending the decision of 
the Secretary upon the petition. In the 
event that any such petition is granted 
by the Secretary, the applicable rules 
of practice, as set out elsewhere in this 
subpart, shall be followed. 

[25 FR 5907, June 28, 1960, as amended at 67 
FR 10830, Mar. 11, 2002]

§ 900.69 Filing; service; extensions of 
time; effective date of filing; and 
computation of time. 

(a) Filing; number of copies. Except as 
provided otherwise herein, all docu-
ments or papers required or authorized 
in this subpart to be filed with the 
hearing clerk shall be filed in quadru-
plicate: Provided, That, if there are 
more than two parties to the pro-
ceeding, a sufficient number of addi-
tional copies shall be filed so as to pro-
vide for service upon all the parties to 
the proceeding. Any document or 
paper, required or authorized in this 
subpart to be filed with the hearing 
clerk, shall, during the course of an 
oral hearing, be filed with the judge. 

(b) Service; proof of service. Copies of 
all such papers shall be served upon the 
parties by the hearing clerk, by the 
judge, or by some other employee of 
the Department or by a United States 
Marshal or his deputy. Service shall be 
made either (1) by delivering a copy of 
the document or paper to the indi-
vidual to be served or to a member of 
the partnership to be served or to the 
president, secretary, or other executive 
officer or any director of the corpora-
tion, organization, or association to be 
served, or to the attorney or agent of 
record of such individual, partnership, 
corporation, organization, or associa-
tion; or (2) by leaving a copy of the 
document or paper at the principal of-
fice or place of business of such indi-
vidual, partnership, corporation, orga-
nization, or association, or of his or its 
attorney or agent of record; or (3) by 
registering and mailing a copy of the 
document or paper, addressed to such 
individual, partnership, corporation, 
organization, or association, or to his 
or its attorney or agent of record, at 
his or its last known principal office, 
place of business, or residence. Proof of 
service hereunder shall be made by the 
affidavit of the person who actually 
made the service. The affidavit con-
templated herein shall be filed with the 
hearing clerk, and the fact of filing 
thereof shall be noted on the docket of 
the proceeding. 

(c) Extensions of time. The time for 
the filing of any documents or papers 
required or authorized in this subpart 
to be filed may be extended upon (1) a 
written stipulation between the par-
ties, or (2) upon the request of a party, 
by the judge before the transmittal of 
the record to the Secretary, or by the 
Secretary at any other time if, in the 
judgment of the Secretary or the judge, 
as the case may be, there is good rea-
son for the extension. 

(d) Effective date of filing. Any docu-
ment or paper required or authorized in 
this subpart to be filed shall be deemed 
to be filed at the time it is received by 
the Hearing Clerk. 

(e) Computation of time. Each day, in-
cluding Saturdays, Sundays, and legal 
public holidays, shall be included in 
computing the time allowed for filing 
any document or paper: Provided, That 
when the time for filing a document or 
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