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() Worst peak-to-valley draw-down
means the greatest cumulative per-
centage decline in month-end net asset
value due to losses sustained by a pool,
account or trading program during any
period in which the initial month-end
net asset value is not equaled or ex-
ceeded by a subsequent month-end net
asset value. Such decline must be ex-
pressed as a percentage of the initial
month-end net asset value, together
with an indication of the months and
year(s) of such decline from the initial
month-end net asset value to the low-
est month-end net asset value of such
decline.l For purposes of §§4.25 and 4.35,
a peak-to-valley draw-down which
began prior to the beginning of the
most recent five calendar years is
deemed to have occurred during such
five- calendar-year period.

(m) Partially-funded account means a
client participation in the program of a
commodity trading advisor in which
the amount of funds in the client’s
commodity interest account over
which such commodity trading advisor
has trading authority is less than the
account size that establishes the cli-
ent’s level of trading in a commodity
trading advisor’s program.

[46 FR 26013, May 9, 1981, as amended at 49
FR 8225, Mar. 5, 1984; 60 FR 38182, July 25,
1995; 66 FR 53522, Oct. 23, 2001; 68 FR 42967,
July 21, 2003]

§4.11 Exemption from section 4n(3)(B).

The provisions of section 4n(3)(B) of
the Act shall not apply to any com-
modity pool operator or commodity
trading advisor that is registered under
the Act as such or that is exempt from
such registration.

§4.12 Exemption from provisions of
part 4.

(@) In general. (1) The Commission
may exempt any person or any class or
classes of persons from any provision of
this part 4 if it finds that the exemp-
tion is not contrary to the public inter-
est and the purposes of the provisions
from which the exemption is sought.

1For example, a worst peak-to-valley draw-
down of ‘‘4 to 8-92/25%’’ means that the peak-
to-valley draw-down lasted from April to Au-
gust of 1992 and resulted in a twenty-five per-
cent cumulative draw-down.
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(2) The Commission may grant the
exemption subject to such terms and
conditions as it may find appropriate.

(b) Exemption from subpart B for cer-
tain commodity pool operators. (1) Any
person who is registered as a com-
modity pool operator, or has applied
for such registration, may claim any or
all of the relief available under para-
graph (b)(2) of this section if:

(i) The pool for which it makes such
claim:

(A) Will be offered and sold pursuant
to the Securities Act of 1933 or pursu-
ant to an exemption from said Act;

(B) Will generally and routinely en-
gage in the buying and selling of secu-
rities and securities derived instru-
ments;

(C) Will not enter into commodity fu-
tures and commodity options contracts
for which the aggregate initial margin
and premiums exceed 10 percent of the
fair market value of the pool’s assets,
after taking into account unrealized
profits and unrealized losses on any
such contracts it has entered into; Pro-
vided, however, That in the case of an
option that is in-the-money at the time
of purchase, the in-the-money amount
as defined in §190.01(x) may be excluded
in computing such 10 percent; and

(D) Will trade such commodity inter-
ests in a manner solely incidental to
its securities trading activities.

(if) Each existing participant and
prospective participant in the pool for
which it makes such request is in-
formed in writing of the restrictions
set forth in paragraph (b)(1)(i) (C) and
(D) of this section prior to the date the
pool commences trading commodity in-
terests. The pool operator may furnish
this information by way of the pool’s
Disclosure Document, Account State-
ment, a separate notice or other simi-
lar means.

(2) The commodity pool operator of a
pool which meets the criteria of para-
graph (b)(1) of this section may claim
the following relief:

(i) In the case of §4.21, that the Com-
mission accept in lieu and in satisfac-
tion of the Disclosure Document speci-
fied by that section an offering memo-
randum for the pool which does not
contain the information required by
§§4.24(a), 4.24(b), and 4.24(n); Provided,
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Commodity Futures Trading Commission
however, that the
randum:

(A) Is prepared pursuant to the re-
quirements of the Securities Act of
1933, as amended, or the exemption
from said Act pursuant to which the
pool is being offered and sold;

(B) Contains the information re-
quired by §§84.24(c) through (m) and (o)
through (u); and

(C) Complies with the requirements
of §§4.24(v) and (w).

(ii) In the case of §4.22 (a) and (b),
that the Commission accept in lieu and
in satisfaction of the Account State-
ment and prescribed frequency respec-
tively specified by those sections a
statement which indicates the net
asset value of the pool as of the end of
the reporting period and the change in
net asset value from the end of the pre-
vious reporting period, to be prepared
and distributed no less frequently than
quarterly; Provided, however, That each
such statement complies with the
other requirements of §4.22 (a) and (b),
including the references in those sec-
tions to §4.22 (g) and (h).

(iii) In the case of §4.22 (c) through
(e), that the Commission accept in lieu
and in satisfaction of the financial in-
formation and statements in the An-
nual Report specified by those sections
an annual report for the pool which
contains, at a minimum, a Statement
of Financial Condition as of the close
of the pool’s fiscal year and a State-
ment of Income (Loss) for that year;
Provided, however, That:

(A) Each such annual report complies
with the other requirements of §4.22(c),
including the reference in that section
to §4.22(h) and the requirement in
§4.22(c)(5) that the annual report must
contain appropriate footnote disclosure
and further material information; and

(B) The financial statements in such
annual report must be presented and
computed in accordance with generally
accepted accounting principles consist-
ently applied and must be certified by
an independent public accountant.

(iv) In the case of §4.23(a) (10) and
(11), to exempt the pool operator from
the requirements of those sections with
respect to the pool.

(3) Any registered commodity pool
operator who desires to claim the relief
available under this §4.12(b) must file a

offering memo-

§4.12

claim of exemption with the National
Futures Association. Such claim must:

(i) Be in writing;

(ii) Provide the name, main business
address and main business telephone
number of the registered commodity
pool operator, or applicant for such
registration, making the request;

(iii) Provide the name of the com-
modity pool for which the request is
being made;

(iv) Contain representations that the
pool will be operated in compliance
with paragraph (b)(1)(i) of this section
and the pool operator will comply with
the requirements of paragraph (b)(1)(ii)
of this section;

(v) Specify the relief sought under
paragraph (b)(2) of this section;

(vi) Be manually signed by a rep-
resentative duly authorized to bind the
pool operator; and

(vii) Be filed with the National Fu-
tures Association at its headquarters
office (Attn: Director of Compliance,
Compliance Department).

(4)(i) The claim of exemption must be
filed before the date the commodity
pool first enters into a commodity in-
terest transaction.

(ii) The claim of exemption shall be
effective upon filing; Provided, however,
That any exemption claimed hereunder
shall cease to be effective upon any
change which would render the rep-
resentations made pursuant to para-
graph (b)(3)(iv) of this section inac-
curate or the continuation of such rep-
resentations false or misleading.

(5)(i) If a claim of exemption has been
made under §4.12(b)(2)(i), the com-
modity pool operator must make a
statement to that effect on the cover
page of each offering memorandum, or
amendment thereto, that it is required
to file with the Commission pursuant
to §4.26.

(i) If a claim of exemption has been
made with respect to paragraph
(b)(2)(iii) of this section, the pool oper-
ator must make a statement to that ef-
fect on the cover page of each annual
report that it is required to file with
the National Futures Association pur-
suant to §4.22(c).

6)(i) Any claim of exemption effec-
tive hereunder shall be effective only
with respect to the pool for which it
has been made.
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(ii) The effectiveness of such claim
shall not affect the obligations of the
commodity pool operator to comply
with all other applicable provisions of
this part 4, the Act and the Commis-
sion’s rules and regulations issued
thereunder with respect to the pool and
any other pool the pool operator oper-
ates or intends to operate.

[52 FR 41984, Nov. 2, 1987, as amended at 60
FR 38183, July 25, 1995; 67 FR 77411, Dec. 18,
2002; 68 FR 47231, Aug. 8, 2003]

§4.13 Exemption from registration as
a commodity pool operator.

This section is organized as follows:
Paragraph (a) of this section specifies
the criteria that must be met to qual-
ify for exemption from registration
under this section; paragraph (b) of
this section governs the notice that
must be filed to claim exemption from
registration; paragraph (c) of this sec-
tion sets forth the continuing obliga-
tions of a person who has claimed ex-
emption under this section; paragraph
(d) of this section specifies information
certain persons must provide if they
subsequently register; paragraph (e) of
this section specifies the effect of reg-
istration on a person who has claimed
an exemption from registration under
this section or who is eligible to claim
an exemption from registration here-
under; and paragraph (f) of this section
specifies the effect of this section on
§4.5 of this chapter.

(a) A person is not required to reg-
ister under the Act as a commodity
pool operator if:

(1)(i) It does not receive any com-
pensation or other payment, directly
or indirectly, for operating the pool,
except reimbursement for the ordinary
administrative expenses of operating
the pool;

(ii) It operates only one commodity
pool at any time;

(iii) It is not otherwise required to
register with the Commission and is
not a business affiliate of any person
required to register with the Commis-
sion; and

(iv) Neither the person nor any other
person involved with the pool does any
advertising in connection with the pool
(for purposes of this section, adver-
tising includes the systematic solicita-

17 CFR Ch. | (4-1-04 Edition)

tion of prospective participants by
telephone or seminar presentation);

(2)(i) None of the pools operated by it
has more than 15 participants at any
time; and

(ii) The total gross capital contribu-
tions it receives for units of participa-
tion in all of the pools it operates or
that it intends to operate do not in the
aggregate exceed $400,000.

(iii) For the purpose of determining
eligibility for exemption under para-
graph (a)(2) of this section, the person
may exclude the following participants
and their contributions:

(A) The pool’s operator, commodity
trading advisor, and the principals
thereof;

(B) A child, sibling or parent of any
of these participants;

(C) The spouse of any participant
specified in paragraph (a)(2)(iii)(A) or
(B) of this section; and

(D) Any relative of a participant
specified in paragraph (a)(2)(iii)(A), (B)
or (C) of this section, its spouse or a
relative of its spouse, who has the same
principal residence as such participant;

(3) For each pool for which the person
claims exemption from registration
under this paragraph (a)(3):

(i) Interests in the pool are exempt
from registration under the Securities
Act of 1933, and such interests are of-
fered and sold without marketing to
the public in the United States;

(ii) At all times, the pool meets one
or the other of the following tests with
respect to its commodity interest posi-
tions, including positions in security
futures products, whether entered into
for bona fide hedging purposes or other-
wise:

(A) The aggregate initial margin and
premiums required to establish such
positions, determined at the time the
most recent position was established,
will not exceed 5 percent of the liquida-
tion value of the pool’s portfolio, after
taking into account unrealized profits
and unrealized losses on any such posi-
tions it has entered into; Provided,
That in the case of an option that is in-
the-money at the time of purchase, the
in-the-money amount as defined in
§190.01(x) of this chapter may be ex-
cluded in computing such 5 percent; or

(B) The aggregate net notional value
of such positions, determined at the
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